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THE ROLE OF SUBSTANTIVE LAW AND 
PROCEDURE IN THE LEGAL PROCESS 


6S lepes seems to be a general assumption today that the 
“ Science of Law” is not adequately performing its func- 
tion in the judicial process. When a great lawyer can voice the . 
general opinion of the bar in stating that the confusion and un- 


certainty caused by a vast mass of decisions and principles is 
growing worse from year to year,’ it is inevitable that various 
conflicting attitudes toward this science should take the place of 
a former uncritical acceptance. The conflict may be described, 
somewhat inadequately,” in a few phrases: 

(1) A struggle to preserve old creeds against a growing 
skepticism; 

(2) An unconstructive skeptical attitude, either amused or 
discouraged, which proposes nothing; 

(3) An enthusiastic search for eternal verities through new 
methodologies on which there is no agreement. 

This situation makes the law today the most fascinating of the 
social sciences.* Nevertheless, from the point of view of the prac- 





1 Elihu Root, quoted in American Law Institute Is Organized (1923) 9 
A. B&B. 249. 

2 The impossibility of making accurate generalizations about schools of legal 
thought today is shown by Llewellyn in Some Realism about Realism — Responding 
to Dean Pound (1931) 44 Harv. L. Rev. 1222. One may nevertheless be permitted 
to give one’s general impressions. 

3 “ Our times may well come to be named, by future dealers in half truths, the 
Tired Age. Disillusionment is a mood of fashion as much as a form of ennui after 
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tical administration of justice, the undermining of old values 
seems to the writer to be one of the factors in a certain loss of 
prestige of the courts. In institutions, just as in individuals, the 
loss of self assurance is always followed by a loss of power. And 
if certain institutions, such as the courts or the church are not 
supported by a generally accepted creed or philosophy, they lose 
the peculiar prestige and respect to which they owe their in- 
fluence. Thus our modern skepticism about substantive law 
has brought us face to face with an ancient paradox which may 
be expressed in this way: If courts — or at least persons who deal 
with courts — did not so firmly believe that justice was dispensed 
according to the inexorable dictates of impersonal logical science, 
our machinery for the administration of law would not exist as 
we know it today. Just as an individual must cherish dreams 
and illusions, so also must his judicial institutions. 

For this reason judges, at least while they are speaking from 
the bench, must talk of substantive law as a scientific body of 
principles which govern society. This unquestionably has a pro- 
found effect not only on the attitude of society toward them, but 
also on their attitude toward the problems which they attempt to 
solve. A free people resents government by individuals. They 
insist that they will only obey the self-imposed restraints which 
they see fit to impose on themselves. The method by which 
courts are supposed to eliminate the personal and arbitrary ele- 
ment from their decisions is supposed to be found in a science 
of substantive law. Without such a conception the present power 
and prestige of an independent judiciary would be difficult to 
maintain. 

In the discussion which follows, the writer assumes without 
argument that the work of most legal scholars will be directed 





the war’s great effort. Whatever the cause, our politics are devoid of ardor and 
social reform has lost its romance. Such being the mental climate, one would 
expect jurisprudence to be in the doldrums and to earn its title as the dreary science. 
Alas for these generalizations about the main currents of thought! The waters of 
law are unwontedly alive. New winds are blowing on old doctrines, the critical 
spirit infiltrates traditional formulas, philosophic inquiry is pursued without apology 
as it becomes clearer that decisions are functions of some juristic philosophy.” 
(Italics mine.) Frankfurter, The Early Writings of O. W. Holmes, Jr. (1931) 
44 Harv. L. REv. 717. 
4 Cf. Coorey, Sociat Process (1927). 
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toward preserving and insuring the efficient operation of an in- 
dependent judiciary as we know it today. That there are other 
fields in which legal scholarship is needed is unquestioned. But 
the particular task of restating substantive law, whether in text 
books, articles, or by the American Law Institute is certainly 
directed toward that end. If that kind of study is to be effective 
in guiding an existing institution which claims to be applying 
precepts, standards, and principles of substantive law, it becomes 
necessary to understand just what part this conception of sub- 
stantive law plays in the operation of that institution. The prob- 
lem is not philosophical, but entirely practical. 


THE FUNCTION OF THE CONCEPT OF SUBSTANTIVE LAW 


To look at the concept of a science of substantive law as a 
practical factor in the operation of courts, requires a shift of 
emphasis from the study of legal doctrine to a study of the opera- 
tion of an institution — which is a difficult shift for a lawyer to 
make. He has been trained to assume that substantive law 
governs society, and that courts were only set up as incidents to 
its enforcement. We may illustrate this by an analogy. If one 
attempted to study the Mormon colonization of the West by 
centering attention on the rules, standards, and principles found 
in the Book of Mormon, on the assumption that Brigham Young 
was its humble instrument, the resulting picture would be some- 
what distorted. Certainly the creed had a profound effect on the 
movement. Without it, or some other philosophy, we would have 
had simply a group of persons engaged in agriculture or trade. 
But the effect of the Book of Mormon could hardly be estimated 
by logical deduction from its principles. An objective examina- 
tion would be necessary for either information or reform. Yet 
it would have been difficult for a devout Mormon of that day to 
make that examination. In the same way it is not easy for the 
legal scholar to make the court the center of his study and to 
consider the doctrines of substantive law only as factors in pre- 
serving its power and independence, in determining its attitude, 
and in furnishing it with a method of expression. 

In spite of its difficulty, this shift of emphasis from doctrines 
to courts needs to be made if we are either to understand, reform, 
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or restate any part of our judicial system. It can not be made 
by judges engaged in the actual operation of a system. It must, 
therefore, be done by scholars who aré, or at least should be, 
studying that system objectively. 

The writer will therefore attempt to examine our judicial 
organization in order to ascertain the part which “ substantive 
law ” and “ procedure” are playing or may play in its operation. 
It is necessary at the outset to point out that in considering “ sub- 
stantive law ” we have in mind only that science of arrangement 
and interpretation peculiar to courts, and not the various other 
forms of social compulsion ° which exist in every society whether 
it has an independent judiciary or a despotism. There are thou- 
sands of rules, statutes, institutional habits, directions — some 
actively enforced by all sorts of agencies, others dead, others 
occasionally invoked — existing under every form of govern- 
ment.® They are often called “law.’? They are, however, not 
that science of law with which law schools and legal scholars are 
concerned when they study bodies of ‘earning such as torts, con- 
tracts, trusts, equity, all bound together by the clasp of jurispru- 
dence. We may be permitted to ignore the social compulsions of 
other institutions when we are examining courts, because those 
institutions are no part of the peculiar machinery of the courts 
and are only an incidental part of the study of “law.”* The 
substantive law which is being restated for the guidance of judges 
does not deal with the changing mass of directions and rules which 
harass every organized society, but with a science of fundamental 
principles peculiar to courts. Other departments of the govern- 
ment get along without these concepts. No organized body of 





5 See Moore and Hope, An Institutional Approach to the Law of Commercial 
Banking (1929) 38 YALE L. J. 703. 

6 Moore, Rational Basis of Legal Institutions (1923) 23 Cor. L. Rev. 609. Here 
Mr. Moore sets out the importance of institutional habits as distinguished from 
legal principles. 

7 For some purposes any definition of “ substantive law ” which puts the entire 
emphasis on the so-called “science of law” and ignores definite directions and 
institutional habits would be too narrow. For the purpose of an objective examina- 
tion of courts, however, we wish to deal with the peculiar conceptions which are 
incident to an independent judiciary. A rule receives very different treatments 
when applied by an executive and applied by a court. We are examining the con- 
ceptions which cause the difference in treatment, not the rule itself. “. . . decisions 
are functions of some juristic philosophy.” See Frankfurter, Joc. cit. supra note 3. 
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learning concerning rules of the Postmaster General’s depart- 
ment in action is ever opposed to those rules in books. Realists 
and fundamentalists do not clash over how the United States 
Steel Company is applying its rules, standards and principles, 
with which it is bountifully supplied. With the rules and direc- 
tions which exist in every form of government or social control 
we are not here concerned. We are only examining the function 
of that science of law, usually referred to as substantive law, and 
its inseparable partner, procedure, which has its peculiar utility 
in connection with courts. 

In examining our judicial institutions objectively, instead of 
classifying doctrines, we will classify the persons connected with 
them according to their functions. For our purposes, we propose 
a division into (1) lawyers, (2) judges, who sometimes sit as 
“courts,” sometimes as “ commissions,”’ and sometimes as “ bu- 
reaus,” and (3) legal sch. ‘ars. We find them all working in a 
sort of verbal haze which deepens as we approach the courts, 
becoming almost impenetrable when we reach the legal scholars. 
Lumped together these individuals make up our machinery for 
the administration of justice, as opposed to the mere enforce- 
ment of rules and the determination of disputes. We will consider 
them separately in their relation to the concept of substantive 
law and its handmaiden, procedure. 

The Lawyers. It is not so hard to understand what the wyers 
are doing, in spite of the fact that they use a rather complicated 
language, and disappear from time to time into the haze to at- 
tempt to obtain the blessing of the judges on their completed 
work. Their mode of speech may be involved but their objects 
are generally quite understandable. They are advising people 
how to trade, to build, or to live so that their neighbors may not 
be able to invoke higher governmental authority against them, 
and in this pursuit they invoke many formulae and incantations 
which unfortunately are not uniformly successful in obtaining the 
desired result. However, it is easy to see at least what they are 
trying to do, and to know whether they have succeeded or failed 
at it, because their object is usually the very definite one of help- 
ing a particular individual in a particular thing. But when they 
become engaged in an effort to fulfill their duty as “ officers of the 
court” their objectives become vague, and it is difficult to tell 
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what they are doing or even what they are aiming to do. Such 
efforts, generally confined to public meetings, result in speeches 
like the following, reported from an annual meeting of the 
American Bar Association: 


“ America looks to the bar today for leadership, as she has always 
looked. It was the lawyers who led us in our struggles for independ- 
ence. . . . And it has been the lawyers who, not only upon the bench, 
but at the bar, in the legislature and in executive positions, have 
moulded our institutions to meet the changing life of our people. The 
charge that they have allowed the law to become antiquated and obso- 
lete cannot be sustained. While changes are needed in procedural law, 
these changes are already in process of realization and much has already 
been accomplished. Great problems confront the nation, but the bar 
of America will rise to meet them, as it has always risen in the past.” ° 


It seems, at first sight, extraordinary that any body of busy men 
should take so much responsibility on their shoulders. Yet that 
they are constantly doing it is attested by the fact that speeches 
of this tenor and effect made during the last century would fill 
hundreds of volumes and that no meeting of any bar association 


ever occurs without at least one being made. The net results on 
institutions other than courts of this assumption of general re- 
sponsibility are somewhat doubtful, but the fact that the bar 
sincerely feels it is very significant in its effect on the judicial 
system, from articles on jurisprudence in law reviews down to 
learned discussions in “ jurisdictional” terms on the omission of 
the details in the service of summons.° 

As we study these speeches we are impressed with the thought 
that we have read something like them before. It occurs to us 
that they sound strangely like the confident exhortations of min- 
isters of the gospel fifty or one hundred years ago, when the 
church was too confident and sure of its purpose to examine that 
purpose to see whether it was capable of reduction to intelligible 
terms. It is not the preaching of the modernist, full of doubts and 





8 Parker, Social Progress and the Law (1930) 16 A. B. A. J. 701, 707. 

9 Without the mystical concept of a “court” which induces such speeches it 
would be impossible to build up a reverential attitude toward such a thing as the 
“ jurisdictional nature ” of process, which still exists in defiance of common sense, 
and which is independent of any particular statute governing process. For ex- 
ample, see Bowers, Civ PROocEss AND ITS SERVICE (1927) Preface. 
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wavering over his own concepts. It is the assertion of men who 
know that all right-thinking people must necessarily agree with 
them. 

Compare a great lawyer speaking on the recall of judicial 
decisions, on the assumption that such a thing was impossible 
in a civilized community, with Reverend Samuel Miller, speak- 
ing at Princeton, nearly one hundred years before. 


“We must choose between having prescribed rules of right conduct, 
binding in every case so long as they exist, even though there may be 
occasional inconvenience through their restraint upon our freedom of 
action, and having no rules at all to prevent us from doing in every 
case whatever we wish to do at the time. . . . A sovereign people which 
declares that all men have certain inalienable rights, and imposes upon 
itself the great impersonal rules of conduct deemed necessary for the 
preservation of those rights, and at the same time declares that it will 
disregard those rules whenever in any particular case it is the wish of 
a majority of its voters to do so, establishes as complete a contradiction 
to the fundamental principles of our Government as it is possible to con- 
ceive. It abandons absolutely the conception of a justice which is 
above majorities, of a right in the weak which the strong are bound 
to respect. It denies the vital truth taught by religion and realized in 
the hard experience of mankind, and which has inspired every constitu- 
tion America has produced and every great declaration for human free- 
dom since Magna Charta — the truth that human nature needs to dis- 
trust its own impulses and passions and to establish for its own control 
the restraining and guiding influence of declared principles of action.” 1° 


The Reverend Miller in 1826 said: 


“ Exopus, XXXII. 26. 


“ Then Moses stood in the gate of the camp, and said, 
Who is on the Lord’s side? 


“When this solemn question was asked, the camp of Israel was in a 
very awful situation. Moses had been in the Mount, conversing with 
God, and receiving the Law from His lips, forty days and forty 
nights. . . . O what an amazing scene was here! That the very people 
who, a few weeks before, had witnessed the wonderful displays of Divine 





10 Quotation from Root in Thayer, Recall of Judicial Decisions, Sen. Doc. 
No. 28, 63d Cong. rst Sess. (1913) 9. The writer hastens to point out that he means 
no criticism of such a speech. Another kind of speech would not have had its effec- 
tiveness. It is the fact that such speeches are effective which illustrates our attitude 
toward courts. 
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power on their behalf, in Egypt, and at the Red-Sea; and afterwards 
the still more terrifick wonders of Mount Sinai, with the thunderings, and 
lightnings, and voices and earthquake . . . that this very people should 
so soon have forgotten all their signal deliverences, and all their solemn 
vows, and begged to be placed under the guidance of a dumb idol, — 
presents an example of infatuation and depravity, as enormous as it 
was degrading.” ** 


The similarity between these two utterances is that each is 
adapted to the end of making the audience assume a reverential 
attitude toward a human institution. In the first it was the court, 
in the second, the church. Neither can be subject to analysis. 
Why should a court be so much more careful of our freedom than 
an administrative tribunal? Is there really less freedom in this 
country where it has been said that we have a bill of rights, but 
no rights, than in France where they claim more individual rights, 
but no bill? Such inquiries are beside the point. The important 
thing is the existence of this attitude toward our judicial institu- 
tion; because all that a human institution can ever be, is a group 
of individuals plus an attitude. With such an attitude substan- 
tive law begins. 

The Judges Sitting as Courts, Commissions, and Bureaus. 
Leaving our examination of the lawyers and penetrating deeper 
into the haze where the judges are found, we discover that certain 
things, which might seem elsewhere unimportant, assume a very 
deep significance. The name under which the judges assemble 
seems to control their temperaments and make them reasonable or 
unreasonable as the case may be. For example, if they sit as a 
bureau all of the bar, and even the public outside the bar, view 
the situation with alarm. A few bureaus are necessary, perhaps, 
in a complicated civilization, but if the bureaus increase in num- 
ber and power, we suddenly find that without knowing it we have 
created a “bureaucracy,” which is one of the worst fates that 
can befall a free people. 

The distinction between bureaus and courts is important. 
Courts are bound by precedent, and bureaus are bound by red 
tape. Of course courts are forced to follow precedent even when 





11 Miller, The Evidence and Duty of Being on the Lord’s Side in 1 THE Na- 
TIONAL PREACHER (1826-28) 97. 
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it leads to absurd results because of their solemn obligation not 
to do anything in the future very much different from what 
they have done in the past. But bureaus in allowing themselves 
to be bound by red tape do so out of pure malice and lack of 
regard for the fundamentals of freedom, because they have taken 
no oath not to violate the rules and analogies of the past. There- 
fore they are much worse than courts because courts only act 
unreasonably when they can’t help it, and bureaus act unreason- 
ably when it is in their power to do differently. This is brought 
out very clearly in a recent editorial, Bernt Balchen Discovers 
Bureaucracy: 


“ According to a ruling of the department of labor Bernt Balchen, 
Admiral Byrd’s pilot in the flight over the south pole, cannot receive 
his citizenship papers. Balchen, a native of Norway, declared his inten- 
tion in 1927. It is held that he has failed to meet the condition of five 
years’ continuous residence in the United States. The Byrd antarctic 
voyage took him out of the country, although he was on a ship flying 
the American flag, was an invaluable member of an American expedition, 
and in a region to which there is an American claim because of the 
exploration and occupation of it by Americans, this region being Little 
America. 

“The bureau of naturalization explains that it cannot proceed on the 
assumption that Little America is American soil. That would be tres- 
pass on international questions where it has no sanction. So far as 
the bureau is concerned, Balchen was out of the country and technically 
has not complied with the law of naturalization. The upshot is that, 
unless a way of modifying this opinion is found, a man whom the coun- 
try would like to have as a citizen cannot soon become one simply be- 
cause he took an invaluable part in an enterprise of which the country 
is proud.” 3? 


This editor had a definite notion of the superiority of judges 
sitting as courts over judges sitting as bureaus. While, of course, 
instances can be found where courts have acted just as out- 
rageously, a close examination of such decisions always shows, 
nevertheless, either that they were forced into such action by a 
greater principle, such as the one against judicial legislation, or 
against hard cases being allowed to make bad law, or else that 
they were wrong according to the principles of the common 





12 Chicago Tribune, June 24, 1931, at 10. 
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law, in which case the decision does not count and we may 
ignore it. 

If, on the other hand, the judges sit not as a bureau or depart- 
ment but as a commission with quasi-judicial powers, the danger 
is not so great. Nevertheless it represents a tendency which de- 
serves careful scrutiny, and we must be at all times cognizant of 
just where it is leading us. The suspicion that has greeted com- 
missions, to which have been entrusted matters of public impor- 
tance, never quite disappears until the commission is firmly estab- 
lished, and the dangerous tendencies of such movements are 
constantly talked over for a long time afterward. 

The distinction between a bureau which is a very bad sort of 
thing and a commission with quasi-judicial powers which is well 
enough in its place is that the commission, while not exactly a 
court, nevertheless is more like a court than it is like a bureau. 
Therefore if we are very watchful of these commissions and see 
that the inevitable mixing up of the three great branches of the 
government — the executive, legislative, and judicial — occurs 
only on lower levels, and in comparatively minor matters such as 
the valuation of railroads, the fixing of rates, workmen’s compensa- 
tion, banking, taxation, trade regulation, zoning, immigration, 
irrigation of arid lands, drainage, insurance, and similar things 
which do not involve the great principles of freedom — as, for ex- 
ample, a suit for libel and slander, replevin, or criminal conversa- 
tion does — we may escape this new form of despotism. It is 
particularly important, however, to have a law court in the back- 
ground ready to keep in check each commission which has been 
given quasi-judicial powers, because in this way the powers which 
had become so muddled when passing through the commission, 
again become separated and run in clear and separate streams and 
everything becomes less arbitrary and personal and more subject 
to the fundamental rules of law. Thus it is that, in examining the 
individuals of our judicial system who are acting as judges, we 
find that a jarring note is struck when they sit as a commission 
and not as a court, but that with proper vigilance the thing is 
being kept fairly well under control. 

Turning our attention to those judges who are sitting as 
“courts ” because they are the most mysterious part of the whole 
judicial institution, we find it difficult to tell just what they are: 
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doing which makes them so different from other bodies. Of course 
they are settling disputes, but many other persons are engaged 
in this, such as officers of business corporations, bureaus, govern- 
ment officials — in fact almost everyone occupying a position of 
financial or business power over others has his part in the settle- 
ment of disputes. It is not even clear that they are settling the 
most important disputes because the more important lawyers 
seem to spend very little time with them, and statistical examina- 
tion of what courts do discloses the fact that much of their 
business involves rather trifling matters. They are also spending 
a very large part of their time forcing recalcitrant people to per- 
form their obligations by means of judgments and executions, 
but many other persons are doing that, in different ways, including 
policemen, departments, bureaus, and officers of various kinds. 
They are establishing a procedure and following precedents in 
settling these disputes, but so is everyone else who conducts 
continuing activity along these lines. These are all the common 
functions of many institutions and certainly no system of courts 
has a monopoly on them. 

Yet in spite of the comparative unimportance of what they do, 
courts appear to have found a way of doing it which has brought 
them overwhelming prestige and respect. They seem to have 
induced the feeling, even among persons who know nothing of 
court methods and have never been inside a court room, that 
there they will find protection. Even when they fail miserably 
to give protection to someone who seeks it, such is their demeanor 
and attitude that he — or at least his friends — feel that it was not 
the fault of the court that protection failed. Perhaps it was the 
fault of the legislature, perhaps of the jury —at least the court 
did the best it could, and had it done otherwise it would have, in 
some mysterious way, imperilled the whole system of protection 
to others. Commissions, composed of experts, can be violently 
criticized by editorial writers. But if the matter is appealed to 
a non-expert court, sitting on the same question and using the 
same criteria, it appears to be settled in the only way possible 
under the law. Our quarrel is, then, with the law, which we must 
respect until it is changed, and not with the court which applied it. 

Courts are protecting the liberties of Englishmen though in 
1927 they committed approximately five thousand persons to jail 
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for non-payment of debt.** The imprisonment was the fault of the 
law and not the court. It is true that the Parliament in 1869 had 
abolished imprisonment for debt, but this did not include judg- 
ments which the debtor had the means to pay yet wilfully refused 
to pay. The difficulty that it was entirely too easy for the creditor 
to establish the fact that the debtor had the means to pay, is only a 
procedural fault for which no court can be held to account.’* It 
must simply do the best it can with procedure as it finds it. There- 
fore the Rt. Hon. Lord Hewart of Bury, Lord Chief Justice of 
England was quite right in ignoring such details as this when he 
wrote his book on The New Des potism in which he pointed out the 
dangers from the arbitrary actions of men who judge cases sitting 
as bureaus instead of as courts, and who thus are creating a new 
form of despotism in England. 


“The paradox which is in course of being accomplished is, indeed, 
rather elaborate. Writers on the Constitution have for a long time 
taught that its two leading features are the Sovereignty of Parliament 
and the Rule of Law. To tamper with either of them was, it might be 
thought, a sufficiently serious undertaking. But how far more attrac- 
tive to the ingenious and adventurous mind to employ the one to defeat 
the other, and to establish a despotism on the ruins of both! . .. The 
old despotism, which was defeated, offered Parliament a challenge. The 
new despotism, which is not yet defeated, gives Parliament an anaes- 
thetic. The strategy is different, but the goal is the same. It is to sub- 
ordinate Parliament, to evade the Courts, and to render the will, or the 
caprice, of the Executive, unfettered and supreme. The old King, as 
Rudyard Kipling sings in ‘ The Old Issue,’ sometimes reappears under 
a new name.” *® 


It appears from this that bureaus, even though given absolute 
power to enforce the decrees of other persons in the government, 
do not use that judgment in enforcing them which is so character- 





13 CRIMINAL STATISTICS, ENGLAND AND WALES 1927. This figure does not in- 
clude imprisonment for non-support or bastardy cases. Including these cases the 
total is 12,132. See Imprisonment for Debt (1923) 68 Sov. J. 178, (1928) 72 id. 676. 

14 For a description of the procedural method by which imprisonment is ac- 
complished, see PARRY, THE GosPEL AND THE LAw (1928) c. V. In 1918 during the 
war only 206 persons were imprisoned on the judgment summons process. It is 
significant to point out that the author of this spirited attack on the process blames 
the “law,” rather than the courts. 

15 Hewart, THE NEw DESPOTISM (1929) 17. 
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istic of courts. They do not, on the one hand, check the govern- 
ment in its wilder flights of regulatory fancy, nor on the other 
hand are they able to carry out the decrees of the government 
efficiently because they are too bound down by that particularly 
absurd form of rule and precedent known as red tape. Courts, 
on the contrary, do not concern themselves with red tape, but only 
with procedure and substantive law. Both may sometimes be 
antiquated, but that is never the fault of the court, whereas the 
red tape is always the fault of the bureau. Applying this principle 
to the cases of the persons imprisoned for debt, we at once see 
that if it had been done by a bureau it would have been an annoy- 
ing invasion of personal liberty accomplished in an arbitrary way. 
When it is done by the court even those in jail realize that it is not 
the fault of the court, but the fault of the legislature which forced 
this procedure on the court. Thus it appears that even when 
courts refuse to protect the freedom of individuals they do it for 
such high motives that everyone should respect them for it. 

From this we may reach our final definition of just what courts, 
commissions, and bureaus are. 

1. A court is a body of judges whose decisions are either: 
(1) right, (2) caused by the fault of someone else (usually the 
legislature), or (3) unfortunate but unavoidable accidents due to 
the circumstance that no human system can be perfect. 

2. A bureau is a body which, if it happens to make a wrong de- 
cision, has no one to blame but itself, and if it happens to make a 
right decision, offers us no assurance that it will do so again. 

3. A commission with quasi-judicial powers is half-way be- 
tween a court and a bureau. 

Our next investigation naturally leads us to inquire what pecu- 
liar talisman judges who sit as courts possess which gives them 
such advantages over judges who sit as bureaucrats. This ques- 
tion does not detain us long because the answer is on everyone’s 
lips. The courts represent the supremacy of “law.” It is judges 
sitting as courts who guarantee us a government of laws and not 
of men, whereas judges sitting as bureaus or as executives are al- 
ways trying to substitute a government of men and not of laws. 
The former is, of course, the better form of government because 
the laws are based on fundamental principles which gradually ex- 
pand to meet changed conditions, whereas very few individuals 
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can be trusted with such power. Therefore the medal given by 
the American Bar Association for conspicuous service in Ameri- 
can jurisprudence has for its motto “ To the End that this shall be 
a Government of Laws and not of Men.” In presenting that 
medal for the first time in 1929 the distinguished speaker said: 


“Tt seems to me those words have been aptly chosen because they 
epitomize the whole service of Chief Justice Marshall whose head ap- 
pears upon the medal. They represent the views of every man who 
renders conspicuous service to the cause of American jurisprudence, 
and in the last analysis, they typify the ultimate purpose and end of the 
American Bar Association itself.” *® 


It is obvious that our belief that courts are the chief guardians 
of the supremacy of law is the reason why we adopt such a re- 
spectful attitude toward them. Yet this supremacy of law is a 
vague and very hotly contested phrase, on the meaning of which 
there is no agreement. It appears that two of its functions are: 
(1) to protect us from the tyranny of the majority and (2) to 
make results of disputes more logical and predictable. 

The first has something to do with the interpretation of a writ- 
ten constitution which is supreme in this country. However, it 
is not clear that this written constitution itself is the real pro- 
tection from the tyranny of the majority because courts in England 
furnish the same kind of protection without a constitution. 

In this country, of course, the constitution is above the courts, 
yet, curiously enough, if at the same time we had not placed the 
courts above the constitution we are led to believe some form of 
tyranny would have developed. It is also interesting to note that 
courts, because they represent the supremacy of law, protect us 
from the tyranny of the majority, even though in most instances 
the judges are elected by the majority. Bureaus, on the other 
hand, are usually appointed, but because they do not represent 
the supremacy of law they are less likely to respect the rights of an 
individual against a majority than an elected judge. In France 
the chief bulwark of liberty is the “ droit administratif ”’ but this 
apparent paradox is explained by the Lord Chief Justice of Eng- 
land in his book on the dangers of administrative law as follows: 





16 (1929) 15 A. B. A. J. 747. 
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“The system of so-called administrative ‘law’ in this country has 
little or no analogy to the ‘ droit administratif’ of the Continent, and 
is an indescribably more objectionable method. ... In a word, the 
‘administrative tribunals’ of the Continent are real Courts, and what 
they administer is law, though a different law from the ordinary law.” ** 





The second feature of the supremacy of law, which is to make 
results of disputes more logical and predictable by the application 
of principles or the development of principles, is ordinarily re- 
ferred to as the common law. It is a science of reconciling prin- 
ciples and precedents in an orderly way so that one will grow out 
of the other. Thus nothing absolutely new should come from a 
court without the aid of the legislature, and such new principles 
as appear should be the logical development of older ones applied 
to new cases. It appears, however, that very many new problems 
can be solved so much better without the aid of this science that 
administrative tribunals are formed just to escape it, and the area 
to which this science is applicable is being made smaller and 
smaller. This happened once before when courts of equity began 
to grow up against the substantive law of the time. Now that 
equity has become part of the substantive law, a new court seems 
to be necessary. However, such general theories of the function 
of substantive law, as well as its more comprehensive systems of 
methodology seem to be the peculiar province, not of courts and 
lawyers, but of a third body of persons whom we have designated 
as legal scholars. It is interesting to note that no other human 
institution except the church, has any comparable body of learned 
expounders. 

The Legal Scholars and Substantive Law. Legal scholars, inso- 
far as they are concerned with the concept of substantive law, ap- 
pear to be doing two things.** First, they are explaining what law 








‘17 See Hewart, THE New Despotism (1929) 45. 
18 The statements which follow, of course, do not attempt to be accurate but 
rather to set out a popular notion which still affects much legal scholarship, par- 
ticularly that portion of it devoted to clarifying doctrine by logical analysis. An 
accurate general statement of what legal scholars are doing is, of course, impossible 
because they are doing so many things. It is, however, the writer’s belief that the 
statements which follow are fairly descriptive of an attitude which is often in- 
stinctively taken. Subjects like torts or contracts are usually so separated intel- 
lectually from jurisprudence in textbook thought that an instinctive conventional 
approach is adopted in the former which may be denied in the latter subject. 
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is —its nature and sources. Second, they are engaged in various 
forms of restatement of its varied concepts. Back of all the differ- 
ent kinds of restatement seems to be the assumption that substan- 
tive law is designed to govern human conduct outside of courts, 
instead of being a method of classification in the course of the legal 
process. Their declared intention seems to be a search for pre- 
dictability. They are creating formulae which are supposed to be 
equally useful in all of the following situations, which are included 
in the general term law: (1) for the purpose of classifying past de- 
cisions in books so that they will be readily available as analogies; 
(2) for the purpose of guessing the result of a dispute on which 
no suit has been started; (3) for the purpose of writing a brief 
in a case where two logically unanswerable briefs are possible; 
(4) for the purpose of aiding the trial court in making a record 
in such form that a reversal is difficult; (5) for the purpose of 
giving analogies and terms to an appellate court which is writing 
an opinion; and (6) for the purpose of guiding human conduct 
outside of courts apart from the settlement of any particular 
dispute.*® “ ; 

The law of torts, or contracts, or sales, for example, is supposed 
to give a definite answer in all of these situations. In such situa- 
tions as it fails to do this, we fall back on the theory that there will 
always be borderline cases. The object of the various forms of re- 
statement is to limit the number of borderline cases, and in this 
attempt it involves itself in infinite complications. A restatement 
has two avowed purposes; first, to furnish a guide to human con- 





19 The perennial dispute as to whether facts and social conditions or doctrine 
should be the basis of legal study owes its continuance largely to the fact that when 
we speak of “law ” we usually refer to all of these situations at once, without dif- 
ferentiation between them. We might add still others. For example: We often 
call “law ” those protective devices which lawyers use to safeguard a client from 
all possible trouble with courts; as, for example, the long forms which attempt to 
protect a sales contract of an automobile from the hazards of the courts of forty- 
eight states. No one reads the form until trouble arises and then it becomes the 
stuff out of which legal arguments are made. We also refer to as “law ” the ideals 
which give prestige and authority to courts. That different approaches are neces- 
sary in these different situations is indicated by Pound, The Call for a Realist 
Jurisprudence (1931) 44 Harv. L. Rev. 697. A somewhat different classification, 
but with the same idea in mind, is found in Frank, Are Judges Human (1931) 
80 U. or Pa. L. REv. 233, 259. 
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duct so that individuals may avoid disputes, and second, to make 
the result of disputes certain. In doing this, restatements seem 
on the surface to be concerned with rules. Yet the bulk of their 
material ignores the rules and devotes itself to principles for the 
application of rules. Statutes receive little consideration unless 
they are, like the Statute of Frauds, not rules, but the storehouse 
of legal argument and analogy. A statute which is sufficiently 
definite to be a direction and not a logical weapon is ignored. 

For example, a statute that a corporation must start with three 
incorporators is typical of the thousands of directions which are 
not found among substantive law principles. It is a direction to 
the secretary of state which anyone can understand. If, however, 
the secretary of state issues a certificate to two incorporators, 
and the question arises whether in a particular suit such a corpora- 
tion can collect a debt, the substantive law appears to justify, and 
to make inevitable, any result which the court chooses to reach. 
The actual result of this accomplishment is not predictability of 
result but predictability of the kind of arguments which will be 
the intellectual currency in such disputes. Attorneys and courts 
want to know how they shall talk. Legal scholars regulate this 
very important field of procedural etiquette and call it substantive 
law. It is difficult to see how it can be a guide to conduct outside 
of courts, because laymen neither know anything about it, nor, 
as Coke pointed out to the King, is it possible for them to know 
anything about it. The paradox is that, if it were sufficiently 
simple for them to understand, a bureau or policeman could settle 
the dispute, and we would not need to discuss the concept of sub- 
stantive law. 

Thus “ substantive law,” because its formulae and logical proc- 
esses can never be openly repudiated by a court, may be at times 
a very rigid master of judicial decision. Courts will not deny the 
validity of a philosophy which gives them power. Even though 
a doctrine is only a method of argument, once it is placed under 
the protecting mantle of substantive law, it can not be treated in 
a simple and matter-of-fact way to accomplish a result. The 
only escape from a principle is a greater principle. Commissions 
dealing with the same problems possess a more elastic power. 
Our different attitude toward them permits us to offer personal 





634 HARVARD LAW REVIEW 


criticism if they blindly adhere to any verbalism. Hence we can 
force them to talk about the particular problem involved.” 

From this discussion we may attempt to define that concept 
of substantive law which is peculiar to courts, and the part it plays 
in the work of legal scholars. 

Substantive law, insofar as it is peculiar to courts, is the jus- 
tification of the attitude that courts are acting impersonally and 
that their government is one of laws and not of men. It is not 
an institution which governs society, yet its function requires it 
always to appear to be. Without an independent judiciary we 
would have no occasion to use it among our ideals. Something 
else, such as the Divine Right of Kings, or the Five-Year Plan, 
would take its place. 

Legal writers, scholars, and philosophers furnish the necessary 
theological background without which no abstraction which gives 
prestige to a human institution is able to survive. 

Two illustrations of the effectiveness of the concept of sub- 
stantive law in the public mind will suffice. A short time ago the 
World Court decided against the German-Austrian Customs 
Union. Newspapers generally regarded this as a political decision 
and used it to prove that the World Court was not a court at all. 
Of course the decision was no more political than most court 
decisions on economic or social problems, but the fact that the 
court lacked a complicated and generally respected logical science 
for the interpretation of international affairs made it impossible 
for it to make the result seem impersonal and inevitable. Hence 
the criticism was directed at the court, instead of at the unfortu- 
nate state of international law. 

In West Virginia the board of public utilities was authorized 
to grant water-power franchises. The question on which the 
grant was to hang was whether the advantages to the state out- 
weighed the disadvantages. The act allowed appeals first to the 
circuit court and then to the Supreme Court. The grant of an 
important franchise under this act became the subject of a bitter 
political dispute. The action of the lawyers on the commission 
was characterized as a “ public utility grab ” in spite of the fact 
that there was no evidence of anything but the best of faith. On 





20 See DicKINSON, ADMINISTRATIVE JUSTICE AND THE SUPREMACY OF LAW 
(1927) 15, n.24. 





SUBSTANTIVE LAW AND PROCEDURE 635 


appeal, the case was heard by a judge without any of the skill in 
the particular matters which the commission had acquired by 
experience. Nevertheless when his decision was handed down, 
criticism ceased. The “law ” had spoken, and if the result was 
undesirable, it was not the fault of the judge. Later the Supreme 
Court found that the entire act was unconstitutional,’ and the 
fight was transferred to the legislature. Of course it was just as 
impossible to predict the result before a court as it was before a 
commission. Yet the notion of the supremacy of a substantive 
law residing in the court, completely removed the question from 
the public turmoil of individual criticism. 

The science of law peculiar to courts has its utility and effect, 
as we have seen, in several ways. (1) It gives the court the at- 
mosphere of impersonal and inevitable justice which compels 
respect. (2) It shifts criticism of the result away from the judge 
or the court to some body which is supposed to have the power to 
change the “law.” (3) It gives the court a certain attitude 
toward the problems which confront it by making relevant ancient 
analogies. (4) It expresses general directions and ideals called 
principles. 

Rules and definite directions, of course, appear wherever we 
turn, and whether we are dealing with courts or other bodies. 
However, there is a great difference between the way these rules 
are applied when we treat them with the attitude induced by the 
science of law and when we treat them with the attitude of a 
bureau or an administrative official. The difference is illustrated 
in a book by a well known English scholar,” in which, in differ- 
ent essays, he writes of “The Ratio Decidendi of a Case,” refer- 
ring to such things as contracts, consideration, and torts, and of 
the English system of taxing costs. The one seems to him to be 
part of the science of law, to be considered in the light of general 
theory, fundamental in its nature. The taxation of costs, on the 
other hand, is treated as a practical problem to which no method- 
ology of the discovery of principles scientifically arrived at is 
necessary. If we call a summons “ process ” which is necessary 
to give the court “ jurisdiction,” concepts of all kinds troop in, 
from the difference between “ mandatory ” and “ directory ” pro- 





21 Hodges v. Public Serv. Comm., 159 S. E. 834 (W. Va. 1931). 
22 GoopHART, Essays IN JURISPRUDENCE AND THE Common Law (1931). 
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visions, to “ presumptions in favor of the judgment of a court of 
record ” and the difference between “direct” and “ collateral ” 
attack. If the method of giving notice is not “ process,” as 
happens in the case of a motion in the course of the proceedings, 
then no principles, concepts, or theories appear to trouble us in 
the books.** Illustrations might be multiplied indefinitely. The 
point is that it is always possible to treat any rule with the attitude 
induced by substantive law and that the moment we do so a 
philosophy begins to cluster around it and only men peculiarly 
learned in the law can talk about it at all. This is what Coke so 
carefully explained to King James. The King was under the 
impression that the determination of whether Coke’s court or 
the ecclesiastical commission should deal with a certain case 
depended on the application of rules which he was quite compe- 
tent to discuss.** But Coke pointed out that there was more than 
ordinary rules here — there was a science of law which depended 
on more books than the King had had time to read.”* The King 
might have been able to discuss the advisability of assigning a 
case to one of two judges, but where the assignment was between 
a common-law and an ecclesiastical court, it depended on a science 
of law which was not only above the King but which the King 
could not even understand. And thus the prestige of an inde- 
pendent judiciary achieved one of its first triumphs. 


Tue Errect or Too Mucu SUBSTANTIVE LAW 


The function of substantive law as the embodiment of the 
great ideals of an independent judiciary has today become con- 
fused by an attempt to apply it in detail to too many cases. Legal 
scholars have felt it their peculiar duty to clarify the situation 
and to combat the skeptical attitude toward the decisions of 





23 By changing the name of a suit to “ motion for judgment ” in Virginia, the 
federal requirement for summons was avoided because the notice was not “ tech- 
nically process.” Leas & McVitty v. Merriman, 132 Fed. 510 (W. D. Va. 1904). 

24 We take Gardiner’s interpretation of the incident which he states as follows: 
“ James was probably inclined to rebel rather against the yoke of the lawyers than 
against that of the law. What he wanted was to prevent the common law judges 
from overthrowing the ecclesiastical jurisdiction.” 2 Garpmver, History or ENG- 
LAND (1883) 39. 

25 Prohibitions del Roy, 7 Co. 63 (1608). 
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courts for which that confusion was responsible. The American 
Law Institute is only part of this continuing effort. Law reviews 
have been filled with attempts to clarify particular fields. The 
usual method of attack, however, has been based on the assump- 
tion that the confusion was the fault of an untutored judiciary 
who had failed to reason and reconcile with that nicety which 
the occasion required. Therefore, if the existing cases are only 
thoroughly sifted, certain fundamental principles will finally ap- 
pear which everyone must recognize to be the principles on which 
appellate courts and trial courts must operate until relieved by 
the legislature. The discovery of these principles depends on 
the examination of what appellate courts have said, without any 
particular regard to its utility. The reason utility can not be a test 
is that substantive law governs society outside the courts, and can 
only be changed by legislative enactment (except, of course, that 
minor gaps can be filled or new principles discovered). 

The effect of this notion has been to make our system of judi- 
cial logic grow like a snowball. Since so many of our rules are 
treated with the attitude of substantive law, it has been difficult 
to talk about the problems involved. An ordinary rule can be 
treated in the light of its purpose and bent to meet a practical 
situation. A principle of substantive law can also be modified, 
but not for practical considerations. A greater principle must 
always be discovered. It is inevitable therefore that if many of 
our problems are treated from the point of view of substantive 
law, the bulk and complexity of the principles of that science 
should increase beyond a point where any artificial attempt to 
simplify by restatement is futile. 

The only method of preventing the confusion of doctrines and 
precedents is to treat them as ideals and general directions and 
to insulate them from the cases which distort them into so many 
complicated and difficult shapes. This seems paradoxical, yet it 
is based on the obvious proposition that out of ten selected cases 
a legal scholar can build a more coherent set of principles than 
he can out of ten thousand chosen at random. We may illustrate 
it by calling attention to the success of the English system. Here 
we find no skeptics undermining its prestige. The supposed 
superiority of the English judges is heralded with great humility 
wherever American lawyers gather. This does not mean that 
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the English judges are really superior, but that the conception 
of substantive law is giving them a prestige which removes them 
from individual criticism. 

What has happened in England in the years following the Judi- 
cature Act is not the sudden substitution of enlightened judges 
for bigoted ones, but the insulation of the science of substantive 
law from the practical problem of litigation. Instead of rigidly 
applying the substantive-law doctrines through the principle of 
stare decisis, as many imagine, the English have been devising 
practical escapes which separate principles of substantive law 
from the actual cases which confuse them. This has been done 
by transferring power to the trial courts and making it difficult for 
appellate courts to make a written application of doctrines to any 
case not fought with unusual determination and disregard of ex- 
pense. Thus substantive law exists at the top of the very prac- 
tical English system as an ideal exposition of a way of thought 
and expression. 

The ways in which this has been accomplished are interesting. 
First, that vast mass of principles which are treated in America 
from a substantive law point of view under the name of pleading 
and the various steps before trial, are removed from the logical 
interpretation of appellate courts by the simple device of inter- 
posing a master between the litigant and the judge.”* In criminal 
cases the complicated substantive science loses its importance be- 
cause the court of criminal appeal may treat cases individually 
and even increase the penalty, instead of sitting solely as a court 
of error.”’ Third, the heavy imposition of costs makes appeal 
difficult. The attorney who thinks that a principle of substan- 
tive law is wrongly applied by a lower court must gamble very 





26 23 HatsBury, THE LAws oF ENGLAND (1912) 135; Higgins, English Courts 
and Procedure (1916) 11 Buty. Am. Jun. Soc. 40 et seq. 

27 “ The Act provides that the Court of Criminal Appeal shal allow an appeal 
against conviction if it thinks the verdict of the jury should be set aside on the 
ground that it is unreasonable or cannot be supported by the evidence or resulted 
from a wrong decision on any question of law or if it thinks that on any ground 
there was a miscarriage of justice. In all other cases it must dismiss the appeal and 
in this connection it is provided that even though the court is of the opinion that the 
point raised might be decided in favor of the appellant it may still dismiss the 
appeal if it considers that ‘no substantial miscarriage of justice has actually oc- 
curred.’” Howarp, CRIMINAL JUSTICE IN ENGLAND (1931) 280. 
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heavily on his judgment if he wants it reviewed.** Finally, only 
selected cases are collected in the reports which make up the li- 
braries of available citation. Six hundred and ninety-seven vol- 
umes make up the relevant material for legal argument.” We are 
left to guess how many inconvenient cases from the point of view 
of symmetry are buried under this important procedural device.*° 
What is left after all these selective processes constitutes the 
“substantive law.” Of course the cases are more easily recon- 
ciled because one hundred cases can be reconciled in a much less 
complicated way than a thousand. Thus, in England substantive 
law performs its function as a philosophical guide divorced from 
actual cases. Power is transferred to trial courts, and to judges 
who are not dignified by that peculiar name. Judicial realism is 
dormant as realism always is when a creed is fulfilling its func- 
tion.** The very practical matters which determine litigation are 





28 “ As the costs in even a simple appeal may easily amount to £100 or £200 
it is obvious that a litigant will hesitate before taking this step.” GoopHart, Essays 
IN JURISPRUDENCE AND THE COMMON Law (1931) 215. 

29 “Perhaps the reason why the English Lawyer is not dissatisfied with the 
present system is that the ‘ myriad’ precedents do not exist. The English cases to 
1865 are reprinted in the English Reports in about 175 volumes. The semi- 
official Law Reports from 1865 to the present date occupy about 450 volumes. 
Thus 625 volumes make up a complete working library.” GoopHart, op. cit. supra 
note 28, at 57. 

80 “ Only a small proportion of the decided cases are reported each year; unless 
a case deals with a novel point of law —and novelty is strictly construed — it will 
rarely find its way into.the Reports. ... It is hardly surprising to find that the 
English lawyer has no difficulty in digesting the annual reports, and that he does 
not, therefore, demand a change in the established system.” GoopHart, op. cit. 
supra note 28, at 57. 

Of course English writers would deny the statement that this selective process 
is ever used as a method of avoiding inconvenient cases. The writer, however, 
believes that a selective system of printing cases inevitably cuts down the pos- 
sibility of encumbering legal principles with qualifications and exceptions, even 
though this is not the conscious intent. 

31 “ A search through the English periodicals since 1900 does not show a single 
article or note by an English lawyer in which the system has been adversely 
criticized. No modern English poet has arisen to denounce the English Law as 
Tennyson did seventy years ago: 

‘ Mastering the lawless science of our law, 
That codeless myriad of precedent, 
That wilderness of single instances, 
Through which a few, by wit or fortune led, 
May beat a pathway out to wealth or fame.’ ” 
GoopHart, op. cit. supra note 28, at 56-57. The writer contends that the reason 
the poets of today are silent is because the English have devised procedural escapes 
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taken care of in a practical way. Criticism of decisions in the 
way American decisions are criticised in our law reviews, does 
not exist. 

It is this ability of the English to keep an ideal from too close 
contact with reality which explains the prestige which they are 
able to throw around their institutions. There is little positive 
evidence that results in English courts are better than in ours, if 
we take into consideration the intricate tasks which our courts are 
facing. The evidence is only of a dignified process where the di- 
viding line between procedure and substantive law is so placed 
that it increases the area of procedure and simplifies the judicial 
expression of principle. 

In France the code stands as the ultimate symbol of substantive 
law. The work of commentators who are more interested in prin- 
ciples than in reconciling all the cases is given great weight. And 
finally, cases which make these principles stand out are selected 
as precedents. The gap between the code and its principles and 
the actual results is a matter concealed in the double trial af- 
forded by the lower courts, which provides opportunity to treat 
the practical problems of litigation in a practical way. Whatever 
the demerits of the French judicial system, at least it has not be- 
come verbally cumbersome. 

In this country the Supreme Court of the United States, in deal- 
ing with constitutional problems, has, in recent years, been rapidly 
escaping from the position of the humble instrument of constitu- 
tional doctrine, and is being studied and recognized as a great 
judicial institution. This has been accomplished by a change of 
attitude which permits us to study the Court, operating through 
the language of the constitution, instead of the constitution, with 
the Court appearing as an incidental agency of enforcement. The 
skepticism of Mr. Justice Holmes and Mr. Justice Brandeis, which 
recognizes, on the one hand, that doctrines do not govern society, 
and, on the other, that they can be used wisely and skilfully in 
governing the Court, is the kind of skepticism which creates great 
institutions. In this they have been aided by a few interpreters 
who have broken down the attitude which created the old con- 
ventional course in constitutional law of fifteen years ago. As 





from the consequences of too rigid application of the rule of stare decisis, rather 
than because of any sudden change in the nature of English judges. 
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peculiarly effective in accomplishing this I may cite Frankfurter 
and Powell of Harvard, and Hamilton of Yale. Frankfurter by 
centering his attention first on the problem to be solved,” and 
then on the Supreme Court as an institution, as in The Busi- 
ness of the Supreme Court **— Powell by his penetrating wit, 
which is never used merely for the purpose of being funny, and 
which illuminates like flashes of lightning, as in his “‘ An Imagi- 
nary Judicial Opinion ” **— and Hamilton, with his beautifully 
phrased constructive philosophy in which the utility and future 
possibilities of the formulae of constitutional law in the hands of 
an enlightened judge are demonstrated, as in his “ The Jurist’s 
Art ” ** — have made the Supreme Court stand out as a living in- 
strument of government. Never has the prestige of that Court 
been higher. No one is worrying about restating constitutional 
law so that it will be simpler and easier for that Court to apply it. 
These formulae seemed to have slipped into their proper place, as 
necessary tools with which the Court must work, which limit its 
activities, and aid in the expression of the attitude and ideals 
which it brings to the solution of governmental problems. And 
the confusion incident to a written expression of these doctrines 


in too many cases is prevented by a discretionary appeal. 

That the bundles of concepts and logical systems found in such 
fields as contracts or torts, are not different, except in the area of 
their application, from the formulae of constitutional law, does not 
seem to be so clearly recognized.*® The constant attempt is to use 





382 As in FRANKFURTER AND GREENE, THE LABOR INJUNCTION (1930). 

33 Frankfurter and Landis (1927). See also Frankfurter and Landis, The Busi- 
ness of the Supreme Court at October Term, 1928 (1929) 43 Harv. L. REv. 33, 
The Business of the Supreme Court at October Term, 1929 (1930) 44 id. 1, The 
Business of the Supreme Court at October Term, 1930 (1931) 45 id. 271. 

34 (1931) 44 Harv. L. Rev. 889. 

35 (1931) 31 Cor. L. REv. 1073. 

86 This is becoming less true every year. Dean Pound in The Call for a 
Realistic Jurisprudence set out the need for a discussion of the utility of doctrine 
in the judicial process and also the relevancy of a study of the psychological factors 
involved. (1931) 44 Harv. L. Rev. 697. Leon Green, in JupcE AND JuRY (1930), 
emphasizes the function of legal doctrine in the delimitation of functions of trial 
and appellate courts and juries. Two recent articles in the Yale Law Journal 
indicate by their titles that the function of legal concepts instead of their logical 
analysis is the center of interest. Cormack, Legal Concepts in Cases of Eminent 
Domain (1931) 41 Yate L. J. 221, and McCormick, The Parol Evidence Rule as a 
Procedural Device for Control of the Jury (1932) 41 Yate L. J. 365. Nevertheless 
the statement still represents a widely prevalent attitude. 
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them so that they will control, not the processes of the court, but 
society in general. They are being continually rephrased in 
various ways, so that their fundamental elements can become 
more and more detailed and certain. The English trick of isolat- 
ing them from the general run of litigation so that the effect of 
the attitude which they induce and the general directions which 
they furnish will not be lost, is not realized. An illustration may 
be useful here. If A tells B to report an accident, giving only the 
facts and omitting so far as possible his conclusions, this general 
direction will unquestionably affect the type of report. But if 
A and B insist on writing books about the differences between 
facts and conclusions examining in detail all the reports which 
have been handed in for the past ten years, the direction will 
become unintelligible. The rule will fail to function if it is ana- 
lyzed in every case. It will also fail to function if everything which 
has been said about the difference between facts and conclusions, 
and not expressly repudiated since the time of Lord Coke, must 
be preserved and made relevant in the discussion of the report 
which B makes.” 


PROCEDURE AS AN ESCAPE FROM SUBSTANTIVE LAW 


Our judicial system, objectively examined, seems to be founded 
on so many imponderable psychological factors that it can never 
be molded by a direct attack upon its ideals without impairing its 
prestige. On the other hand, its logical machinery is so elastic 
that it is capable of tremendous changes if we understand the func- 
tion which that logical machinery performs. And because of the 





37 This is illustrated by an interesting controversy over the nature of the code 
“Cause of Action.” Dean Clark proposed'a test which left the determination of 
the extent of the cause to the discretion of the court, having in mind the facts of the 
particular case. CiarK, Cope PLeapinc (1928) 83. This was attacked on the 
ground of (1) lack of certainty and (2) lack of symmetry by three able scholars 
all of whom sought to define the fundamental elements of the term in the various 
dissimilar situations in which it was used. McCaskill, Actions and Causes of Actions 
(1925) 34 YALE L. J. 614; Harris, What is a Cause of Action (1928) 16 Catir. L. 
Rev. 459; Gavit, The Code Cause of Action: Joinder and Counterclaims (1930) 30 
Cot. L. Rev. 802. The significance of the controversy lies in the fact that in spite 
of the dialectic ability of the three last named authors seeking the fundamental 
elements of the “ cause of action” they not only disagree with each other, but also 
with the earlier definitions of the term. 
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efforts of such men as Clark, Pound, and Sunderland to make 
procedure a practical thing, followed by the missionary propa- 
ganda found in such a periodical as the Journal of the American 
Judicature Society, we find that today, by calling a body of doc- 
trine procedure, we can take an entirely different attitude toward 
it from that which we take where we call it substantive law. Any- 
one can say that procedure is not fundamental, that it has only to 
do with the legal process, that it does not govern the outside world, 
that it always needs reform, and finally that the reform may be 
accomplished by a consideration of the problem involved, not by 
analyzing the fundamental principles involved in doctrine. 

The distinction between procedure and substantive law is one 
of the most interesting consequences of our attitude toward an 
independent judiciary. Substantive law is sacred and funda- 
mental. It represents the experience of the ages. On it is based 
the freedom of the individual. It never needs reform because 
its fundamental verities can always be discovered by logical 
analysis. Procedure, on the other hand, is entirely practical. It 
always needs, not logic, but change in the light of practical de- 
tails. It is based on the experience of the ages also, but age with 
it is senility, not wisdom. Yet, in spite of these fundamental 
differences, no one has ever been able to formulate any test which 
will distinguish between procedure and substantive law in any 
particular case. Substantive law remains the “law ” which we 
enforce, procedure the practical rules by which we enforce it. 
We therefore always “ restate ” substantive law in the light of its 
principles, and “ reform” procedure in the light of its practical 
problems. 

The distinction is most useful in the judicial system, once we 
realize that the difference is only in attitude, that any doctrine 
may be treated as procedure and the problem discussed, or as 
substantive law and the principle stated. The difference be- 
tween procedure and substantive law is a movable dividing line 
which may be placed wherever an objective examination of our 
judicial institutions indicates is necessary. Illustrations of this 
may be multiplied indefinitely. We will confine ourselves to two. 
The problem of the distribution of legal business between states 
may be considered from the substantive-law angle under the 
topics of conflicts of laws, collateral attack, process, presumptions 
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in favor of a court of general jurisdiction, the distinction between 
lack of jurisdiction and error in exercising it, the distinction be- 
tween domicil and mere residence, the concept of doing business, 
express and implied consent to be sued, conceptions of local and 
transitory actions, and so on indefinitely. Or it may be considered 
from the procedural angle as a practical problem of determining 
the place of trial in civil actions, as Mr. Roger Foster does in two 
illuminating articles.** From such a point of view the concepts 
and theories disappear as irrelevant, without even doing violence 
to the rule of stare decisis. It becomes apparent that if the court 
will only talk about the problem it can easily escape the conse- 
quences of a philosophy which is quite unfitted for its solution. 
Or if it can not, in any given instance, we will at least know how 
to draft an act which will treat the problem procedurally. An- 
other example is found in the method by which the law of sales 
determines where the loss of goods destroyed by fire should fall 
as between buyer and seller. Obviously what the doctrine is 
doing is determining in what cases the determination of liability 
shall be left to a jury. Treated substantively we find that it de- 
pends on whether “ title” passed, which in turn depends on the 
“intent ” of the parties, which in turn may depend on certain 
presumptions, from which the jury must find intent. The jury 
is never permitted to find the real fact — that the parties had no 
actual intent at the time because they were thinking neither of 
“title” nor of loss by fire. Treated procedurally we would talk 
not of intent but of the distribution of power between the court 
and jury. Probably the sales question is better solved by the 
apparent uniformity of the doctrine where no better practical 
solution is offered,*® and probably the place of trial can be better 
solved by a procedural treatment because the doctrine includes 
so many dissimilar things.*° We use the illustrations merely to 





88 Foster, Place of Trial in Civil Actions (1930) 43 Harv. L. Rev. 1217, Place 
of Trial—Interstate Application of Intrastate Methods of Adjustment (1930) 
44 id. 41. 

89 The uniform sales act in its generalizations as to when title passes, offers a 
simple set of principles which are not descriptive of the numberless situations 
where they are employed, but which serve as a classification of these cases at least 
as good as any which the writer has seen suggested. 

40 To the writer’s mind Mr. Foster establishes this conclusively in his articles. 
See note 38, supra. 
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show that there is no doctrine of stare decisis, as opposed to stare 
dictum, which prevents us from considering the practical utility 
of treating any problem from a procedural point of view. Sub- 
stantive law is canonized procedure. Procedure is unfrocked 
substantive law: 

In view of these existing legal attitudes, emphasis on the pro- 
cedural aspects, rather than on the underlying principles of any 
legal doctrine can afford an effective method for immediately re- 
lieving courts and attorneys of much of the burden arising from 
the myriad precedents in this country. The law of negligence, for 
example, deals for the most part with (1) the distribution of power 
between trial courts and juries and (2) the ritual by which the 
jury is put in the proper frame of mind to determine liability. 
The substantive-law solution is in part a textbook, written through 
the medium of instructions, against a background of conflicting 
results which certainly are not determined by those instructions. 
Our formulae concerning non-prejudicial error, and the jury’s 
power over questions of “ fact ” are sufficiently loose that we may, 
if we wish, consider instructions in the light of their purpose,** and 
remove the cases which deal with them from cases dealing with the 
question whether the jury is to be permitted to pass on the ques- 
tion at all. Thus we may treat any part of our substantive law 
from a procedural point of view. The selection need not be based 
on history but on objective utility. 

In determining the utility of doctrine it is important to recog- 
nize that the function of the legal scholar as critic or reformer is 
different from that of the judge writing an opinion. The for- 
mer may state his position from the point of view of an ob- 
jective examination of the court as an institution. The latter 
must deal with doctrines as realities. The penalty of uncom- 
promising realism on the part of the judge is the disappearance 





41 Tt is assumed here that if the sole purpose of instructions in negligence cases 
were to put the jury, unfamiliar with legal concepts, in the proper frame of mind to 
determine liability, and such instructions were not considered as accurate expres- 
sions of the “law of negligence” many of our elaborate definitions of negligence, 
and its qualifying doctrines, would disappear. The two questions, when will a 
court permit a jury to pass on a case, and how will the court talk to the jury, 
could be sharply distinguished in any formulation of negligence law which treated 
the question as one of distribution of power. See GREEN, JuDGE AND Jury (1930) 
153 et seq. 
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of courts as we now know them. The penalty of the belief that 
the legal scholar need only state fundamental principles in a 
judicial way is that uncompromising realists will flourish. The 
imponderable psychological factors involved in the necessity that 
critics and judges adopt different standards of values in their 
respective rdles may be expressed in an analogy. 

The operation of our judicial institutions may be likened to the 
presentation of a play. The judges are the actors on the stage 
moving the audience with great lines, impressively delivered. To 
some.in the audience the lines carry moral lessons, inspirational 
ideals, and definite directions as to how they should act in situa- 
tions similar to the one presented. To others the lines have the 
moving effect of great art. Every audience will contain both 
types, and every person in the audience will swing backward and 
forward between these two points of view. The litigant who has 
sponsored the performance has been ushered out because he was 
disturbing the audience (just as the formulation of the principles 
of substantive law is constantly aimed at getting rid of the litigant 
by making the law so certain that litigation will be unnecessary, 
or telling him to resort to arbitration, or the action of a com- 
mission). Unquestionably the play is exercising a stabilizing 
influence on the manners and customs of the community. 

Suppose into this very satisfactory situation we introduce a 
realist who insists on interrupting the actors in their most im- 
pressive speeches by telling the audience that it is only a theatrical 
performance. Or suppose that one of the actors bends over the 
footlights in an aside to explain that he is only an actor in a play. 
Obviously the effect of the play is destroyed. 

Suppose, on the other hand, that the directors of the play are 
composed of fundamentalists who are firmly convinced of the 
truth and objective importance of the great lines of all the plays 
in the past. Because of that belief they insist that the principle 
actor repeat Hamlet’s soliloquy in “ Desire Under the Elms.” 
Such a restatement would destroy the play as effectively as the 
interruptions of the realists, and might even make the play so 
dull that the audience would prefer to listen to the realist rather 
than the actors. The only worthwhile critic or director would be 
the one who considered the utility of any line to produce the effect 
at which he consciously aimed within the limits of the setting in 
which it was to be delivered. 
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Such a figure of speech is significant, not in depicting absolute 
truth but in picturing what the writer considers to be a useful 
attitude in America today. The details of legal philosophy are 
not so significant as the general attitudes or approaches to prob- 
lems which they induce. There is no absolutely true approach 
because “‘in the house of jurisprudence there are many man- 
sions.” ** The happy phrase “ relativist-realist jurisprudence ” ** 
recently coined by Dean Pound is a short way of saying that an 
objective examination of courts may not be so necessary in Eng- 
land where appellate courts confine their observations to a few 
hundred volumes as it is in America when we seek to prevent 
the confusion of a yearly output of twenty-five thousand printed 
opinions. We have a very practical problem before us, to make 
our way of judicial expression more intelligible, and our judicial 
principles and ideals more effective. The writer thinks that it can 
only be solved by determining what problems may be removed 
from the rigid impersonal atmosphere of substantive law and 
brought down into the practical atmosphere of procedure. This is 
not a denial of the necessity of a rigid philosophy of substantive 
law in our judicial system. It is simply an attempt to point out 
that the legal scholar or critic, by centering his attention on the 
judicial institution in connection with the problems with which it 
is confronted, can determine which of these problems should be 
treated with the attitude of substantive law, and which with the 
attitude of “ procedure.” ** In that way rather than in the as- 
sumption that historical categories can only be changed by legis- 
latures, which do not and can not understand them, lies the way 
to the clarification of our judicial expression. Without an objec- 
tive examination of the judicial institution itself, we are likely to 
be trapped by our old phrases, and to feel that we must continue 
to use them long after this utility has disappeared. 


Thurman Arnold. 
Yate Law ScuHoot. 





#2 Pound, supra note 19, at 711. 

43 Td. at 710. 

44 It must be apparent that the writer has used the terms “ substantive law ” and 
“procedure ” to describe different attitudes, rather than the classification found in 
the law school curriculum. Many of the concepts which are ordinarily denomi- 
nated “ procedural” have been treated with the attitude of “substantive law ” 
though this is becoming less frequent. See McCaskill; Harris; and Gavit, all 
supra note 37. 
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FEDERAL INCOME TAX: DEFINITION OF 
“ REORGANIZATION ” 


HE so-called “ reorganization provisions,” which appear in 
various subsections and subparagraphs of Sections 112 and 
113 of the current Revenue Act of 1928,’ are among the most 
complicated on the federal statute books today. Experts have 
been combing over them for ten years, but are still unable to 





1 45 Stat. 791. Prior to the Revenue Act of 1918 (40 STAT. 1057) there were 
no special provisions in the Revenue Acts with regard to gain or loss on corporate 
reorganizations. In United States v. Phellis, 257 U. S. 156 (1921), Rockefeller v. 
United States, 257 U. S. 176 (1921), Cullinan v. Walker, 262 U. S. 134 (1923), 
Weiss v. Stearn, 265 U.S. 242 (1924), and Marr v. United States, 268 U. S. 536 
(1925), the Supreme Court had occasion to consider the income tax effects of re- 
organizations under the earlier acts. In all the cases except Weiss v. Stearn, the 
Court held that full taxable gain was realized. In Weiss v. Stearn, the new cor- 
poration was organized under the laws of the same state as the old, and took over 
the entire property, assets, and business of the old corporation; the Court held 
that the stockholders of the old corporation realized taxable gain only in regard to 
one-half of their holdings which they sold for cash and not in regard to the other 
half which they exchanged for stock in the new corporation. 

The 1918 Act, § 202(b), provided that no gain or loss should be “ deemed to oc- 
cur” when “in connection with the reorganization, merger, or consolidation of a 
corporation” a person received “in place of stock or securities owned by him 
new stock or securities of no greater aggregate par or face value.” If the aggre- 
gate par or face value of the new stock or securities was in “excess of the ag- 
gregate par or face value of the stock or securities exchanged,” the excess was 
treated as a gain “to the extent that the fair market value of the new stock or 
securities’ was greater than the taxpayer’s basis for the stock or securities 
exchanged. 

The 1918 provisions were impracticable in operation; the then status of the law 
was such as to hamper necessary business readjustments. Accordingly, Congress, 
in § 202(c)(2) of the Revenue Act of 1921 (42 STAT. 227), enacted provisions of a 
more thoroughgoing character in regard to reorganizations. Concerning these 
provisions, the Finance Committee of the Senate reported that “ The . . . amend- 
ments, if adopted, will, by removing a source of grave uncertainty and by elimi- 
nating many technical constructions which are economically unsound, . . . permit 
business to go forward with the readjustments required by existing conditions.” 
Rep. No. 275, 67th Cong. rst Sess., at 11-12; see also House Ways and Means Com- 
mittee Report, No. 350, 67th Cong. 1st Sess., at ro. 

In the Revenue Act of 1924 (43 Stat. 253) §§ 203-04, the reorganization pro- 
visions were improved and extended; with the exception of a provision in regard 
to “basis” in the case of property acquired in connection with a reorganization 
(§ 113(a) (7), 1928 Act) they have been unchanged in the subsequent Revenue 
Acts of 1926 (44 Stat. 9) and of 1928 (45 Stat. 791). 
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prophesy definitely what the courts will hold as to some of the 
situations. For the most part, the Bureau of Internal Revenue, 
charged with the duty of interpreting and administering the law, 
has remained silent. 

The words of the law seem simple enough on a casual reading. 
Section 112(b)(3), for example, provides that no gain or loss 
shall be “ recognized” (that is, shall have no immediate gain or 
loss effect) if stock or securities in a corporation a “ party toa 
reorganization ” are, “in pursuance of the plan of reorganiza- 
tion,” exchanged “ solely ” for stock or securities in such corpora- 
tion or in another corporation a party to the reorganization.” 
Section 112(b)(4) provides similarly in regard to the exchange 
by a corporation of “ property ” for stock or securities in another 
corporation a party to the reorganization.* On the face of the 
definition of “ reorganization,’ hereinafter discussed, there is 
nothing especially disconcerting. But when these apparently 
comprehensive and detailed provisions are applied to actual trans- 
actions, ambiguities and gaps are immediately evident. To ap- 
ply the provisions in such cases requires consideration of the gen- 
eral spirit of the taxing act, the history and purpose of the 
enactments, the trend of rulings and decisions, and other helps 
in interpretation— a process in which differences of view are 
inevitable. 

This article is confined to a discussion of the statutory defini- 
tion of “ reorganization.” The statute provides: 


“ As used in this section and sections 113 and 115 — 
(1) The term ‘reorganization’ means (A) a merger or consolida- 
tion (including the acquisition by one corporation of at least a majority 





2 The 1928 Act, §.112(c), provides that where “ other property or money” is 
received in addition to stock or securities of the specified type, the gain, if any, 
shall be recognized to the recipient but in an amount “ not in excess of the sum of 
such money and the fair market value of such other property.” However, no loss 
is recognized where “ other property or money ” is received. See 1928 Act, § 112(e). 

8 The 1928 Act, §112(d), provides that where “other property or money ” 
is received in addition to stock or securities of the specified type, if the corpora- 
tion distributes the other property or money, in pursuance of the plan of reor- 
ganization, no gain to the corporation shall be recognized, but if the corporation 
does not so distribute, gain (if any) shall be recognized to it, but in an amount 
“not in excess of the sum of such money and the fair market value of such other 
property ” which is not distributed. However, no loss is recognized where “ other 
property or money” is received. See 1928 Act, § 112(e). 
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of the voting stock and at least a majority of the total number of shares 
of all other classes of stock of another corporation, or substantially all 
the properties of another corporation), or (B) a transfer by a corpora- 
tion of all or a part of its assets to another corporation if immediately 
after the transfer the transferor or its stockholders or both are in con- 
trol of the corporation to which the assets are transferred, or (C) a re- 
capitalization, or (D) a mere change in identity, form, or place of or- 
ganization, however effected.” * 


A thorough consideration of this definition is essential. An 
exchange of stock or securities will not fall within the provisions 
of Section 112(b)(3), already referred to, nor will an exchange 
by a corporation of property for stock or securities meet the con- 
ditions of Section 112(b)(4), unless in either case, there has been 
a “reorganization” as defined by Section 112(i)(1). Further, 
the definition of “ reorganization ” has an important bearing on 
the tax effects of certain distributions of stock or securities,° and 
on the “ basis ” for determining gain or loss on various items of 
property in the event of sale or disposition and for calculating al- 
lowances for depreciation and obsolescence.® 

At the outset, the wary person will be put on his guard by the 
use, in the definition, of the word “ means.” The language of the 
statute is, “The term ‘reorganization’ means,” etc. The use 
of this word probably indicates that the definition shall not be 
susceptible of expansion or addition.’ Regardless of ideas de- 
rived from other sources as to what is a reorganization and what 
is not, one must here take the words of Congress as to the mean- 
ing of the term in this particular connection.*® 





4 1928 Act, § 112(i)(1). There was no definition of “ reorganization ” in the 
1918 Act. With the exception of Part (B), which was new in the 1924 Act, and 
the use of “ word” instead of “term” and of “includes” instead of “ means,” 
the initial definition in the 1921 Act, § 202(c), was the same in substance as in 
the 1928 Act. 

5 The 1928 Act, §112(g), provides that no gain shall be recognized to “a 
shareholder in a corporation a party to the reorganization,” on account of the 
distribution, in pursuance of the plan of reorganization, of “ stock or securities in 
such corporation or in another corporation a party to the reorganization.” 

6 See 1928 Act, § 113. 

7 The definition in the 1921 Act, § 202(c), used the word “includes.” Com- 
pare 1928 Act, § 701(b): “ The terms ‘ includes’ and ‘including’ when used in a 
definition contained in this Act shall not be deemed to exclude other things other- 
wise within the meaning of the term defined.” 

8 Compare the following dictum in National Pipe & Foundry Co., 19 B. T. A. 
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Another important thing to observe about the definition is that 
the draftsmen have divided it into four major parts, connected 
by “ or,” ° each of which parts is preceded by the respective capi- 
tal letters “ (A),” “ (B),” “(C),” and “(D).” The fact that 
the definition is so divided makes easier the necessary analysis. 

It is precisely when the analysis proceeds thus far — to a closer 
examination of parts (A), (B), (C), and (D)—that troubles 
arise, as to vagueness in language, and as to situations regarding 
which the definition itself offers no clear answers — all of which 
Congress and its expert draftsmen may not have thought about. 


Part (A) 


Part (A) begins by stating that the term “ reorganization ” 
means a “ merger or consolidation.” Both “ merger” and “ con- 
solidation ” in the general sense of the words standing alone (that 
is, aside from the enlarged senses hereinafter discussed) are 
types of reorganization contemplated by the statute.*° Mergers 
and consolidations are written about every day in the financial 
pages of newspapers, in financial journals, and in statistical serv- 
ices. They are familiar transactions in the contemporary capi- 
talistic order. It is, therefore, surprising how little the courts 
have said as to the precise meaning of the terms. From Ala- 
bama, however, comes a workable and accurate statement. 
“Strictly speaking,” said the court, “a consolidation means the 
unifying of two or more corporations into a single new corpora- 
tion, having the combined capital, franchises, and powers of all 
of its constituents. And, strictly speaking, a merger means the 
absorption of one corporation by another, which retains its name 
and corporate identity, with the added capital, franchises, and 





242, 250 (1930): “ Definitions of a reorganization or what a reorganization might 
be in the absence of the definition in the statute do not have the effect of changing 
what the statute specifically provides shall be included in a reorganization.” 

® Compare U. S. Treas. Reg. 74, Art. 577: “. . . as used in section 112, as well 
as in other provisions of the Act, the conjunction ‘or’ is used to denote both the 
conjunctive and disjunctive... .” This is in accordance with the view stated by 
the House Ways and Means Committee in reporting the Revenue Bill of 1924: “ It 
should be noted that . . . the conjunction ‘or’ is used to denote both the con- 
junctive and the disjunctive.” Rep. No. 179, 68th Cong. rst Sess., at 14. 

10 See U. S. Treas. Reg. 74, Art. 574. : 
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powers of the merged corporation.” ** Thus, if existing corpora- 
tion A transfers all its assets to and is absorbed by corporation 
B, there is a “ merger” (of A into B), while if existing corpora- 
tions A and B are united into new corporation C, there is a “ con- 
solidation ” (of A and B into C). Cases will be rare in which it 
will be necessary to construe the words “ merger or consolida- 
tion” as if they stood alone, for part (A) of the definition in- 
cludes also the “‘ acquisition by one corporation of . . . substan- 
tially all the properties of another corporation ” and this phrase is 
broad enough to cover a merger or consolidation of the ordinary 
type involving acquisition of properties. 

After stating that “reorganization” means a “ merger or con- 
solidation,” part (A) of the definition proceeds to include within 
those terms certain situations which might not be included if 
“ merger or consolidation” were left standing alone. The lan- 
guage is: 


“The term ‘ reorganization’ means (A) a merger or consolidation 
(including the acquisition by one corporation of at least a majority of 
the voting stock and at least a majority of the total number of shares 
of all other classes of stock of another corporation, or substantially all 
the properties of another corporation) .” ?* 





11 State v. Atlantic Coast Line R. R., 202 Ala. 558, 560, 81 So. 60, 62 (1918). 
See also Collinsville Nat. Bank v. Esau, 74 Okla. 45, 176 Pac. 514 (1918); Union 
Indemnity Co. v. Railroad Commm., 187 Wis. 528, 205 N. W. 492, 495 (1925); Sol. 
Op. 4, 2 Cum. Bull. 307; S. M. 1747, HWI—1 Cum. Bull. 410. 

12 A definition of “ reorganization ” first appeared in the Revenue Act of 1921, 
§ 202(c). The 1921 House Bill (H. R. No. 8245, 67th Cong. 1st Sess.) provided: 
“ The word ‘ reorganization,’ as used in this paragraph, includes a merger, consoli- 
dation (however effected), recapitalization, or a mere change in identity, form, or 
place of organization of a corporation.” 

The Senate Finance Committee proposed the following changes: “The word 
‘reorganization,’ as used in this paragraph, includes a merger or consolidation 
(including the acquisition by one corporation of substantially all the stock or sub- 
stantially all the properties of another corporation), recapitalization, or mere change 
in identity, form or place of organization of a corporation (however effected).” 

The Bill, as amended in the Senate and as finally passed, provided: “ The word 
‘ reorganization,’ as used in this paragraph, includes a merger or consolidation 
(including the acquisition by one corporation of at least a majority of the voting 
stock and at least a majority of the total number of shares of all other classes of 
stock of another corporation, or of substantially all the properties of another cor- 
poration), recapitalization, or mere change in identity, form, or place of organ- 
ization of a corporation (however effected).” See also Conference Report, No. 
486, 67th Cong. 1st Sess., at 17-18; G. C. M. 8565, IX—z2z Cum. Bull. 127. 
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As to mergers and consolidations involving the acquisition of 
stock, the statute divides all stock into two classes, namely, (1) 
voting stock and (2) non-voting stock.’ In order to meet the 
statutory conditions a corporation must acquire (1) at least a ma- 
jority of the voting stock and (2) at least a majority of the total 
number of shares of all other classes of stock (non-voting) of an- 
other corporation.** The statute gives no indication as to whether 
“at least a majority of the voting stock ” means a majority of the 
actual voting power of the corporation or of the total number of 
shares of voting stock. 

If stock carries the unconditional legal right to vote, it is voting 
stock within the meaning of the statute, whether or not the right 
to vote is actually exercised. If preferred stock carries the right 
to vote in the event of certain contingencies, for example, the non- 
payment of dividends for a specified period, and such contingen- 
cies take place, the preferred stock would appear to become vot- 
ing stock, under the statute. The statutory classification of all 
stock between voting and non-voting is without regard to any 
preferences which stock may have, such as those in regard to the 
payment of dividends and the liquidation of assets. A preferred 
stock which carries the unconditional right to vote is voting 
stock; a common stock which does not carry the right to vote is 
non-voting stock. 

The acquisition of beneficial ownership of stock should have 
the same effect as the acquisition of full legal and equitable title. 
Thus, if corporation A merely takes an equitable title (legal title 
having been placed in a trustee either to secure payment of in- 
debtedness or for voting-trust or other purposes), such beneficial 
ownership should be regarded as meeting the requirements of the 
statute.*° 

Where one corporation acquires the stock of another, must the 
requisite amount of stock be acquired under the same plan, in 
order to qualify as a statutory “ reorganization” ? It is plain, of 
course, that a “ reorganization ” occurs, as defined in part (A) of 





18 This classification is also made in the definition of “control” in §112(j). 
See note 37, infra. 

14 See G. C. M. 8565, IX—z2 Cum. Bull. 127; G. C. M. 8991, X—1 Cum. Bull. 
215; “ Transaction Three” in Robert D. Green, 24 B. T. A. 719 (1931). 

15 Compare G. C. M. 2177, VI—2 Cum. Bull. 112, 114. 
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the definition, where one corporation acquires, pursuant to one 
plan, at least a majority of the voting stock and at least a major- 
ity of the total number of all other classes of stock, and the ac- 
quiring corporation issues its own stock or securities in exchange 
for the acquired stock.*® But suppose that the acquiring cor- 
poration already owns stock in the other corporation, and, pur- 
suant to the plan in question, acquires enough additional stock 
to give it the status of a majority owner. Is there a “ reorganiza- 
tion” as defined by the statute? 

In one case the facts were these: Corporation A, sometime in 
1923, purchased approximately fifty-one per cent of the common 
voting stock of corporation B. Corporation B, throughout the 
times in question, had only this one class of stock. In 1929, cor- 
poration A, considering it advisable to acquire the rest of the 
stock in corporation B, made an offer to exchange its own stock 
for shares of corporation B stock. Pursuant to this offer, cor- 
poration A acquired enough corporation B stock to give it the 
ownership of over ninety-seven per cent of the outstanding stock 
of corporation B. 

In this situation, corporation A acquires the same status as if 
all the B stock had been acquired pursuant to one plan. The 
corporations, for all practical purposes, are “merged.” In view 
of the remedial purpose of the reorganization provisions, it is quite 
possible to justify, in a case like this, the broader construction of 
the word “ acquisition ” which emphasizes the status attained as 
distinguished from the particular shares acquired. Other facts, 
however, make interpretation even more difficult. Thus, if-cor- 
poration A, instead of acquiring enough additional B stock to give 
it the ownership of over ninety-seven per cent, had acquired 
only an additional five per cent of stock, it is hard to believe that 





16 See U. S. Treas. Reg. 74, Art. 574. In I. T. 1508, I—2 Cum. Bull. 26 
(1921 Act), the M company acquired 95 per cent of the outstanding capital 
stock of the O company, pursuant to an offer by the M company to exchange 
stock of the M company for stock of the O company. Held, the exchange was 
made in connection with the reorganization of a corporation and that a stock- 
holder of the O company who exchanged his stock derived no gain or loss 
thereby. 

In I. T. 2364, VI—1 Cum. Bull. 13 (1926 Act), the new P company acquired 
all the stock of the N company. The stockholders of the N company received 
two shares of stock in the new company in exchange for each share of old stock. 
Held, there was a reorganization. 
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there would have been such an “ acquisition ” as the statute con- 
templates. Perhaps the difference between the case where sub- 
stantially all the outstanding minority stock is acquired and the 
case where only a relatively small percentage of the minority 
stock is acquired, is that in the former there is a practical merger 
or consolidation and in the latter there is not.’* 

Part (A) of the definition further enlarges the meaning of 
“merger or consolidation ” by defining those terms (and there- 
fore “ reorganization”) to include “the acquisition by one cor- 
poration of ... substantially all the properties of another 
corporation.” 

The words “substantially all” probably mean all the prop- 
erties of any consequence, as regards value at the time the trans- 
action takes place. To acquire ninety-eight per cent of the 
properties, would clearly be to acquire “substantially all.” On 
the other hand, the Bureau has ruled that the acquisition of ap- 
proximately three-fourths, as regards value, was not “ substan- 
tially all.” ** The Board of Tax Appeals has held that sixty-eight 
per cent was not “ substantially all.” *° 





17 Reliance would thus be placed on the words “ merger or consolidation,” in 
Part (A), and not the parenthetical words “ (including the acquisition . . . of 

os eR SOS 

18 TJ, T. 2373, VI—2 Cum. Bull. 19. 

19 Arctic Ice Machine Co., 23 B. T. A. 1222 (1931). But in Tulsa Oxygen 
Co., 18 B. T. A. 1283, 1286 (1930), an acquisition of all the properties, tangible 
and intangible, except the bare franchise right “to be a corporation under and 
by virtue of the laws of the State of Oklahoma,” was held to be an acquisition 
of “substantially all” the properties and a reorganization. See also National 
Pipe & Foundry Co., 19 B. T. A. 242 (1930). 

Compare the use of the term “substantially all” in the 1918 and 1921 Acts, 
§ 240, which provided that “two or more domestic corporations shall be deemed to 
be affiliated . . . if substantially all the stock . . . is owned or controlled by the 
same interests.” In Ice Service Co. v. Commissioner, 30 F.(2d) 230 (C. C. A. 2d, 
1929), the ownership of 68 per cent of the stock was held not substantially all 
within the meaning of the provision. In National Tank & Export Co. v. United 
States, 35 F.(2d) 381 (S. D. Ga. 1929), rev’d on another ground, 45 F.(2d) 1005 
(C. C. A. 5th, 1930), certiorari denied, 283 U. S. 839 (1931) (73 per cent of the 
stock of a subsidiary was held not substantially all). In United States v. Cleve- 
land P. & E. R. R., 42 F.(2d) 413 (C. C. A. 6th, 1930), the ownership of 70.9 per 
cent of the stock of a subsidiary was held not substantially all. In Burnet v. Bank 
of Italy, 46 F.(2d) 629 (C. C. A. oth, 1931), certiorari denied, 283 U. S. 846 (1931) 
(85 per cent of the stock was held not substantially all). In Seitz Shoe Co., 8 
B. T. A. 745 (1927) (50 per cent of the stock of a corporation was held not sub- 
stantially all). ‘ 
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The time of measurement for determining whether substan- 
tially. all the properties have been acquired, appears to be that 
immediately preceding the passage of title, to the acquiring cor- 
poration. Thus, a corporation which does not desire to transfer 
certain assets to another, may first declare a dividend in partial 
liquidation, or an ordinary dividend,” or it may effect a segrega- 
tion of properties under part (B) of the definition, and the re- 
maining properties, being “ substantially all,” may be acquired 
by another corporation in compliance with the provisions of 
part (A). 

The word “ properties ” is generic; it therefore includes stock 
in a corporation other than the transferor.” This has not always 
been apparent to superficial observers. The Bureau has ruled, 
however, that “ money ” is not property within the meaning of a 
closely related provision.” 

Must the properties be acquired directly from the corporation 
which owns them? What is the effect of an intermediate dissolu- 
tion of the corporation which owns the properties? Treasury 
regulations formerly stated that “ The dissolution of Corporation 
B and the sale of its assets to Corporation A” was a type of 





20 In G. C. M. 1345, VI—1 Cum. Bull. 15, 17, the M company, after a dividend 
distribution to its stockholders, transferred its remaining assets to the S company 
for stock in that company. Held, there was a reorganization. ‘Since the actual 
transfer of the properties to the S company,” states the ruling, “ took place after 
the distribution by the M company .. . it constituted a transfer of substantially 
all the assets of one corporation to another. . . .” Compare I. T. 1850, II—2 Cum. 
Bull. 8 (1921 Act). 

21 In G. C. M. 2177, VI—2 Cum. Bull. 12, the M company transferred stock 
which it owned in the P company to the R company. The P stock was regarded 
as property, although the matter was not specifically discussed. See also I. T. 
2259, V—1 Cum. Bull. 18; G. C. M. 1345, VI—1 Cum. Bull. 15, 16, “ The assets 
excepted . . . were to be cash . . . corporate stocks,” etc.; G. C. M. 7285, IX—1 
Cum. Bull. 181, 182, where stock in the M company was assumed, without discus- 
sion, to be property; and I. T. 2542, [IX—2 Cum. Bull. 126. 

22 G. C. M. 2862, VII—1 Cum. Bull. 161, holding that “ property ” as used in 
the 1924 Act, § 203(b)(4), means property other than money. The application 
of this ruling to the reorganization definition would be improper. Where one cor- 
poration acquires substantially all the properties, including cash, of another cor- 
poration, the acquisition is really no different from one where no cash is included 
in the properties acquired. The question may be avoided by converting the 
money into securities or forms of property other than money, prior to the 
transfer. 
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reorganization contemplated by the statute; * the current regu- 
lations are silent as to this.” 

Where the dissolution of the corporation is an intermediate step 
in a defined plan of reorganization looking toward the transfer of 
the properties to another corporation, it is hard to see any real 
difference between the transaction and one wherein the properties 
are directly passed from one corporation to another. It seems un- 
reasonable to predicate a difference in tax results on transactions 
so substantially alike. The situation, however, must be consid- 
ered as involving some doubt until the courts have finally passed 
on it.”° 

In order to have a reorganization under part (A) of the defini- 
tion, must the acquiring corporation issue some of its own stock 
or securities for the stock or the properties of the other corpora- 
tion? This is not a fanciful inquiry, as will be seen from the 
following: 


Corporation A owns all the stock of corporation B, for which it paid 
$1,000,000 in cash. It is decided that the properties of corporation B 
can be best administered if corporation B is liquidated, so that corpora- 


tion A may own them directly. The properties of corporation B have, 
at the time of the liquidation, a fair market value of $1,500,000; their 
depreciated cost to corporation B, however, is only $1,000,000. No 
consolidated returns have been filed; ** therefore, a gain of $500,000 
is recognized to corporation A on the liquidation.*” Naturally, cor- 





23 U.S. Treas. Reg. 45, Art. 1567 (1918 Act); Reg. 62, Art. 1566 (1921 Act) ; 
Reg. 65, Art. 1574 (1924 Act) ; Reg. 69, Art. 1574 (1926 Act). 

24 See U. S. Treas. Reg. 74, Art. 547. It is arguable that the provisions of 
former regulations have been adopted by Congress, since it reénacted the 1924 
definition of reorganization without change in the Revenue Acts of 1926 and 
1928. 

25 Compare First Nat. Bank, 21 B. T. A. 415 (1930), in which a committee 
for bondholders of a corporation purchased its properties at a foreclosure sale, 
and subsequently transferred the properties to another corporation in exchange 
for preferred stock and rights. Held, there was a reorganization, and no loss was 
recognized to the petitioner bondholder. Compare also Milton H. Bickley, 1 B. T. A. 
544 (1925). 

26 If consolidated returns are filed the current regulations provide that no 
gain or loss shall be recognized on the liquidation (“intercompany transaction ”’) 
and that the basis of the properties shall not be affected by the transfer. See U. S. 
Treas. Reg. 75, Arts. 37(a), 38(b). 

27 Note that the problem assumes that corporation A has purchased the stock 
of corporation B for cash. If corporation A had acquired the B stock in pur- 
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poration A feels that, since it is taxed with having received the assets 
at their fair market value ($1,500,000) it should be allowed a basis in 
the amount of such fair market value, for determining gain or loss in 
the event of a subsequent sale and for calculating allowances for de- 
preciation. ‘ But,” says the taxpayer’s opponent, “ there has been a 
‘ reorganization,’ for corporation A has acquired ‘substantially all’ the 
properties of corporation B; and in spite of the fact that a gain of 
$500,000 has been recognized to corporation A, Section 113(a)(7) * 
provides that corporation A shall use the basis ($1,000,000) of the 
predecessor owner.” 


At least one case somewhat like the foregoing is now pending 
in the courts.” 

In attempting to answer this problem we should ask ourselves: 
Should the words “ acquisition by one corporation of . . . stock 
. . . or substantially all the properties of another corporation ” 
be taken literally, so that in every case where one corporation ac- 
quires substantially all the properties or the requisite amount of 





suance of a plan of reorganization and liquidated corporation B, in pursuance of 
the plan, it would be arguable that the reorganization consisted of the acquisition 
by A of “substantially all” the properties of B, that the step involving acquisi- 
tion by A of the B stock should be regarded as incidental to the acquisition of 
properties, and that no gain or loss should be recognized on account of the liquida- 
tion. See also note 28, infra. 

28 The 1928 Act, § 113(a)(7), provides, generally, that where properties are 
acquired “in connection with a reorganization” and an “interest or control” of 
80 per cent or more remains in the same persons, the basis shall be the same as it 
would be in the hands of the transferor, increased in the amount of gain or de- 
creased in the amount of loss recognized to the transferor upon the transfer. 

Where a corporation issues its own stock or securities for “at least a majority 
of the voting stock and at least a majority of the total number of shares of all 
other classes of stock” of another corporation, and pursuant to the plan of re- 
organization, liquidates the corporation acquired, it seems reasonable to say that 
the properties received on liquidation are acquired “in connection with a reor- 
ganization” within the meaning of §113(a)(7). However, in such a case, it 
would seem proper to hold that the “same persons” referred to in § 113(a) (7) 
are the persons who originally owned the stock of the corporation subsequently 
liquidated. See Mente & Co., Inc., 24 B. T. A. 401, 404 (1931), in which the facts 
were that the petitioner, in 1925, acquired all the stock of another company in 
exchange for its own stock and bonds. On the same day the other company 
was dissolved and its assets conveyed to the petitioner. Held, the assets of the 
other company were acquired “in connection with a reorganization” and the 
basis for depreciation was the same as it would be in the hands of the transferor, 
since an interest or control of 80 per cent or more remained in the same persons. 

29 Prairie Oil & Gas Co. v. Motter, pending in U. S. Dist. Ct., Wichita, Kansas, 
Second Division. 
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stock of another corporation, there is said to be a statutory re- 
organization? Or should these words be construed in the light 
of the preceding words “ merger or consolidation” and in the 
light of the philosophy of all parts of the definition? 

In any true merger or consolidation, of course, the acquiring 
corporation issues some stock or securities of its own. Is the is- 
suance of stock or securities by the acquiring corporation essen- 
tial to a “ reorganization ” under part (A) of the definition? 

One view is that issuance of stock or securities is not neces- 
sary; *° that the reorganization definition contains no express 
requirement to that effect; that the parenthetical words, “ includ- 
ing the acquisition of . . . stock . . . or substantially all the 
properties of another corporation,” enlarge upon, and are not 
colored by the preceding words “ merger or consolidation ”; that 





30 This appears to be the official view of the Bureau of Internal Revenue. In 
G. C. M. 3110, VII—1 Cum. Bull. 51-52, it was said: ‘“‘ There may be a ‘ reorganiza- 
tion’ with a recognition of gain or loss under the statute (as in a sale of assets for 
cash), providing there is not an exchange of stock or securities... .” In G. C. M. 
7285, [IX—1 Cum. Bull. 181, 183, the N company transferred a majority of the 
stock of the M company to the O company in exchange for 75 per cent of the 
stock of the latter. The general counsel said there was a reorganization “ because 
the O Company acquired a majority of all classes of stock of the M Company 
and the N Company acquired a majority of all classes of stock of the O Company.” 
The N company issued no stock or securities. In G. C. M. 1501, VI—1 Cum. Bull. 
260, 262, a parent corporation acquired substantially all the properties of a sub- 
sidiary, in liquidation. ‘“ The transfer of all the assets of the subsidiary to the 
parent corporation,” states the ruling, “ constitutes a reorganization.” (The rul- 
ing was that the parent was required to use the subsidiary’s basis for the assets; 
consolidated returns were filed, and therefore no decision as to reorganization was 
necessary.) 

In G. C. M. 7472, IX—1 Cum. Bull. 184, 188, there was considered this ques- 
tion: “ Did the transfer of the property and assets of the M Company to the 
N Company constitute . . . a ‘reorganization’... ?” The general counsel said: 
“Tt is clear that the transfer . . . constituted ‘the acquisition by one corporation 
of, . . . substantially all the properties of another corporation,’ and hence a ‘ re- 
organization.’” However, the facts were that N company issued stock for at least 
part of the assets. In I. T. 2364, VI—1 Cum. Bull. 13, 14, the new corporation 
acquired all the assets of the O company for cash, and the stock of the N com- 
pany by exchange of stock therefor, and stockholders of the M company were 
considered and treated as stockholders in the new corporation. The Bureau said: 
“As the new or consolidated corporation acquired all the capital stock or all the 
properties, or both, of three of the old corporations, . . . the transaction to that 
extent constitutes a reorganization.” As to the O company specifically, however, 
the Bureau said: “ The assets of the O Company were not acquired by an ex- 
change of stock, but on the contrary were acquired by separate purchase and sale.” 
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any construction requiring the issuance of stock or securities by 
the acquiring corporation reads something into the statute which 
is not there. 

The view of the writer is: (1) The close association of the par- 
enthetical phrase with “ merger or consolidation ” is significant; 
while the parenthetical words enlarge on the meaning of “‘ merger 
or consolidation,” they do not do so to the extent of making a 
mere purchase ** a reorganization. (2) The related exchange 
provisions ** of the law clearly show that it is contemplated that 
at least part of the consideration shall consist of stock or securi- 
ties issued by the acquiring corporation. (3) Under the first 
definition of reorganization, in the Revenue Act of 1921, it was 
necessary that stock or securities be issued; ** subsequent acts in- 
tended no change in this respect.** 

It is clearly not necessary, in any view, that the entire consid- 
eration paid by the acquiring corporation shall be in stock or se- 
curities. Other provisions of the statute make provision for the 
receipt of “other property or money,” in addition to stock or 
securities.*° 





81 In Cortland Specialty Co., 22 B. T. A. 808 (1931), the Board held that a 
transaction whereby one corporation conveyed substantially all of its assets to 
another corporation, for a consideration of cash and promissory notes, was a sale 
and not a “ reorganization.” See also Sarther Grocery Co., 22 B. T. A. 1273 (1931). 

In Drovers’ & Mechanics’ Nat. Bank v. First Nat. Bank, 260 Fed. 9, 14-15 
(C. C. A. 4th, 1919), the court said: “A purchase by definite contract by one 
corporation of the assets of another, and the assumption of debts specified in the 
contract, does not constitute a merger or consolidation, and does not, in the absence 
of fraud, make the purchasing corporation liable for the debts of the selling 
corporation.” 

Compare DeBlois v. Commissioner, 36 F.(2d) 11, 13 (C. C. A. 1st, 1929), in 
which the court said: “ Insolvent corporations are ordinarily either reorganized 
or liquidated. In liquidation, creditors and stockholders get cash. In reorganiza- 
tions, however effected, they get new securities, or else sell their rights.” 

Compare also Fostoria Milling & Grain Co., 11 B. T. A. 1401, 1408 (1928); 
Rudolph Bergfield, 19 B. T. A. 312 (1930). 

82 See 1928 Act, §§ 112(b) (3), (4), 112(c), (d), (e). Compare A. C. Gwynne, 
22 B. T. A. 164 (1931). 

88 See 1921 Act, § 202(c). In this earlier provision the definition of “ reor- 
ganization’ was incorporated in the same paragraph of the law in which provi- 
sion was made for the exchange of stock or securities without recognition of gain 
or loss. 

84 Only Part (B) of the definition was added in the 1924 Act. See note 36, 
infra. 

85 See 1928 Act, §§ 112(c), (d), (e). 
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Part (B) 


In part (B) of the definition, the term “ reorganization ” is fur- 
ther defined to include: 


“(B) a transfer by a corporation of all or a part of its assets to 
another corporation if immediately after the transfer the transferor 
or its stockholders or both are in control of the corporation to which 
the assets are transferred.” *° 


The term “ control” is defined in another paragraph as mean- 
ing: ‘‘ The ownership of at least 80 per centum of the voting stock 
and at least 80 per centum of the total number of shares of all 
other classes of stock of the corporation.” *’ As to “ control,” the 
statute thus divides all stock into two classes; namely, (1) voting 
stock and (2) “all other classes of stock” (non-voting). The 
classification is the same as that adopted in part (A) of the re- 
organization definition. 

There is no indication in the statute whether “ at least 80 per 
centum of the voting stock ” means the specified percentage of 
the actual voting power or of the total number of shares of vot- 
ing stock. In any event, merely authorized but unissued stock 





36 This type of reorganization was first covered in the 1924 Act (§ 203(h) (1) 
(B)), and has been permitted by all subsequent acts. Concerning the 1924 Revenue 
Bill, it was said by the House Committee on Ways and Means: “ Subdivision (h) (1) 
contains a definition of reorganization which corresponds to the definition con- 
tained in section 202(c)(2) of the existing law. The only change in the defini- 
tion is to include within its terms the case of a transfer by a corporation of all 
or a part of its assets to another corporation if immediately after the transfer the 
transferor or its stockholders, or both, are in control of the corporation to 
which the assets are transferred. This is a common type of reorganization, 
and clearly should be included within the reorganization provisions of the statute.” 
Rep. No. 179, 68th Cong. 1st Sess., at 16; see also Report of Finance Committee, 
No. 398, 68th Cong. 1st Sess., at 17; Magill, Notes on the Revenue Act of 1924 
(1924) 24 Cor. L. REv. 836, 845. 

87 3928 Act, §112(j). The definition of “control” first appeared in the 1921 
Act, § 202(c)(3). The 1921 House Bill (H. R. No. 8245, 67th Cong. 1st Sess.) pro- 
vided that “a person or group of persons is ‘in control’ of a corporation when 
Owning at least 80 per centum of the voting stock and 80 per centum of all other 
classes of stock of the corporation.” The Senate amended the Bill so as to provide 
that “ control ” meant the ownership of “ at least 80 per centum of the voting stock 
and at least 80 per centum of the total number of shares of all other classes of 
stock of the corporation.” See Conference Report, No. 486, 67th Cong. 1st Sess., 
at 18, Amdts. 60, 61. . 
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need not be considered in determining the requisite holdings.” 
The percentages specified relate only to stock outstanding at the 
time. 

Part (B) brings to mind the facts in Rockefeller v. United 
States,°° where the Supreme Court held that realization of gain 
occurred under the Revenue Act of 1913, in which there was no 
corresponding provision. The same facts would, under the Reve- 
nue Act of 1924 and subsequent Acts, lead to no recognition of 
gain or loss.*° 

The law provides that “immediately after the transfer” the 
necessary control shall be in the transferor or its stockholders or 
both. At any time after the transfer, it appears that additional 
stock may be issued to outsiders without affecting the tax results 
of the prior transfer.** The cautious adviser, however, would not 
permit any sales or agreements to sell or otherwise to issue addi- 
tional stock until after the reorganization was fully completed; 
otherwise the outsiders might be held to have equitable title to 
the additional stock whether or not it was actually issued. 

The usual procedure in this type of reorganization is that a cor- 
poration transfers assets to another corporation, receiving in ex- 
change therefor stock of the latter. The stock so received may 
be held by the transferor in whole or in part or it may be dis- 
tributed to stockholders of the transferor. Each stockholder may 





38 See Ethel Gary, 18 B. T. A. 1204 (1930), in which the board held that “ con- 
trol” existed in a case where there was additional authorized but unissued stock. 
See also Perthur Holding Corp., 23 B. T. A. 1128 (1931). Compare Keen & Woolf 
Oil Co. v. Commissioner, 49 F.(2d) 45, 46 (C. C. A. 5th, 1931), where the court 
considered only outstanding stock in determining that an “interest or control... 
of 50 per centum or more” remained in the same persons, within the meaning of 
the 1918 Act, § 331. 

89 257 U. S. 176 (1921). The Prairie Oil & Gas Co. (a Kansas corporation) 
and the Ohio Oil Co. (an Ohio corporation) each organized a pipe line company 
in the same state in which the parent corporation was organized; each parent 
transferred its pipe line properties in exchange for the entire capital stock of the 
new corporations; the stock of the new corporation was delivered to the stock- 
holders of the parent. In each case, the parent company had a surplus in excess of 
the value of its pipe lines. The Court held (Van Devanter and McReynolds, JJ., 
dissenting) that the distributed stocks were “dividends” within the meaning of 
the Revenue Act of 1913 (38 Strat. 114, 166) and “income” within the meaning 
of the 16th Amendment. 

40 See 1928 Act, § 112(b) (4), 112(j). 

41 Compare “ Transaction Three ” in Robert D. Green, 24 B. T. A. 719 (1931). 
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receive his ratable portion of the stock; it is sometimes desirable, 
however, especially in the case of dissenting stockholders, to dis- 
tribute stock to some stockholders and money or other property 
to other stockholders. In such circumstances, there arises a ques- 
tion not answered by the authorities,‘ whether the words “ its 
stockholders,” in part (B) of the reorganization definition, are to 
be construed as requiring that all the stockholders of the trans- 
feror participate in the requisite control.** Certainly, in view of 
the general intent of the reorganization provisions, where stock is 
distributed among substantially all the stockholders, any construc- 
tion requiring a one hundred per cent participation would be un- 
reasonably narrow. On the other hand, where substantially all the 
stockholders do not participate on a pro rata basis, it may well 
be that no “ reorganization ” occurs.** 

The Bureau has correctly ruled that part (B) of the defini- 
tion of reorganization is not inconsistent with the provision in 
part (A) to the effect that merger or consolidation includes the 
acquisition by one corporation of substantially all the properties 
of another corporation.*® Under part (B), control is necessary; 





42 But compare Lonsdale v. Commissioner, 32 F.(2d) 537, 539 (C. C. A. 8th, 
1929), certiorari denied, Oct. 21, 1929, in which the court said: “ This section obvi- 
ously has reference either to a complete reorganization of the original corporation 
by a transfer of its entire assets to another, then existing or newly organized, or to 
a transfer of a part of the assets in such manner that the corporations may there- 
after be under one control and may be operated substantially as one in the prose- 
cution of their business.” 

43 The question as to the meaning of “ its stockholders ” does not arise where 
substantially all the properties are transferred, for the reason that “control” is 
not necessary under Part (A) of the definition of “ reorganization.” 

44 Thus, if individuals X: and Y own all the stock of corporation A, and cause 
corporation A to transfer (1) part of its assets to corporation B, in exchange for 
all of the stock of the latter, and (2) part of its assets to corporation C in ex- 
change for all of its stock; and corporation A distributes the B stock to individual 
X and the C stock to individual Y, there does not seem to be a “ reorganization ” 
under Part (B) of the definition. Corporation A or “its stockholders” (substan- 
tially as a body of stockholders) would not control corporations B and C. 

45 G. C. M. 1753, VI—1 Cum. Bull. 138, 139. Regarding the corresponding 
sections in the 1924 Act, it was said: “ Section 203(h)(1)(A) is not inconsistent 
with section 203(h)(1)(B). One supplements the other. For example, a transfer 
of all the assets of a corporation constitutes a reorganization under the second part 
of definition (A) irrespective of the element of 80 per cent control demanded by 
definition (B). Again, a transfer of but a part of the assets of a corporation can 
never, of itself, result in a reorganization under section 203(h)(1)(A), but it does 
result in a reorganization under section 203(h)(1)(B) if there is present an addi- 
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under part (A), control is not necessary. Therefore, if a cor- 
poration acquires “ substantially all” the properties of another 
corporation there is a reorganization, irrespective of whether con- 
trol is or is not retained. But if less than “ substantially all ” 
the properties are acquired, control is requisite, since part (B) 
and not part (A) is applicable. 

In the view of the writer, there can never be a “ reorganiza- 
tion” by a transfer of less than “ substantially all” the prop- 
erties or assets, unless there is control by the transferor or its 
stockholders or both. Therefore, no “ reorganization” appears 
to take place in the following situation: 


Corporation A transfers less than “ substantially all” its properties 
to corporation B in exchange for “ at least a majority of the voting 
stock and at least a majority of the total number of shares of all other 
classes of stock ” of the latter corporation. Immediately after the trans- 
fer corporation B is not within the “control ” of corporation A or its 
stockholders or both. 


The argument is made that a “ reorganization” occurs in the 
foregoing situation because corporation A acquires a majority of 
the stock of corporation B, and that, under Section 112(b)(4), 
no gain or loss is recognized to corporation A. This argument 
seems unsound for two reasons: (1) Since corporation A issues 
no stock or securities, there is the equivalent of a mere purchase 
by A of stock in B, and (2) a consideration of the entire defini- 
tion of “ reorganization ” shows that Congress never intended to 
include within the term, a transfer by one corporation, as such,”® 
of less than “ substantially all” its properties, unless there is con- 
trol by the transferor or its stockholders or both. Parts (A) and 
(B) of the definition are thus harmonized. 





tional element, namely, immediate control of the transferee corporation by the 
transferor or its stockholders, or both.” See also “ Transaction Four ” in Robert D. 
Green, 24 B. T. A. 719 (1931). 

46 In some cases, a corporation is in the position of a stockholder and makes 
an exchange as a stockholder. Thus, if corporation A acquires all the stock of 
corporation B, and corporation C is a stockholder in corporation B, corporation 
C may exchange B stock for A stock, without recognition of gain or loss, as to 
which see § 112(b) (3). 
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Part (C) 


Part (C) of the definition of “ reorganization ” ‘provides that 
the term means a “ recapitalization.” ** In one ruling, the Bureau 
said: 


“The term ‘ recapitalization’ used with reference to a reorganiza- 
tion signifies an arrangement whereby the stocks and bonds of the cor- 
poration are readjusted as to amount, income, or priority, or an agree- 
ment of all stockholders and creditors to change and increase or decrease 
the capitalization or debts of the corporation or both.” ** 


Exchanges of entire outstanding issues of bonds for stock and 
vice versa,*® and of preferred stock for outstanding common, or 
an exchange of common for an outstanding issue of preferred — 
all in the same corporation — are examples of recapitalization. 
The issuance of a stock dividend involves recapitalization,” as 
does also a reduction in the par value of common or in the stated 
value of no par common.” The term “recapitalization,” how- 
ever, has received little or no consideration by the courts.” 





47 The current regulations are silent as to the meaning of “ recapitalization.” 
U. S. Treas. Reg. 74, Art. 577, simply states that the term “ reorganization ” means, 
among other things, “a recapitalization.” 

48 S. M. 3710, IV—1 Cum. Bull. 4, 5. The facts were that preferred stock hav- 
ing certain priorities with reference to the amount and time of payment of divi- 
dends and the distribution of corporate assets upon liquidation, was exchanged for 
common stock, in the same corporation, having no such rights. Held, the exchange 
involved “a material change in the capital structure of the corporation and falls 
within the commonly accepted meaning of recapitalization.” 

49 But in I. T. 2035, I1J—z Cum. Bull. 55 (1921 Act), where old bonds of a 
corporation were exchanged for a new issue of the same corporation, it was held: 
“This refinancing transaction is not a reorganization such as is contemplated under 
section 202(c)2 of the Revenue Act of 1921.” The Bureau said that Mim. 3156, 
II—2 Cum. Bull. 24 (holding no gain or loss resulted from the conversion of a 
bond into stock of the obligor corporation, in accordance with the right provided 
for in the bond) “involves a recapitalization of the corporation and not a re- 
financing transaction only.” 

50 See S. M. 3710, note 48, supra. 

51 The receipt of a stock dividend is, of course, non-taxable on constitutional 
grounds. See Eisner v. Macomber, 252 U. S. 189 (1920). See also 1928 Act, 
§ 112(f). 

52 In Benjamin W. Fredericks, 21 B. T. A. 433 (1930), a corporation having 
first and second preferred stock and common stock made a 25 per cent reduction 
in its issued and outstanding second preferred and at the same time amended its 
charter so as to change its authorized issue of common stock from 10,000 shares of 
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Part (D) 


Part (D) defines the term “ reorganization ” as meaning also, 
“* A mere change in identity, form, or place of organization, how- 
ever effected.” 

Here is vague language on which it would be unwise to rely in 
prospective cases.* In planning corporate readjustments involv- 
ing the exchange of stock, securities, and other properties, it is well 
to proceed under the other parts of the definition in which the 
language is clearer. 

The emphasis, in part (D), on “ identity,” “ form,” and “ place 
of organization,” leads to the conclusion that the draftsmen must 
have had in mind various Bureau rulings, under earlier acts, 
wherein the Bureau took the position that gain or loss was real- 
ized by reincorporation in another state.” The provision is ap- 





$100 par value each to 10,000 shares without par value. There were 19 holders 
of second preferred, of whom seven were directors who owned all the outstand- 
ing 35 shares of common stock. When the 25 per cent reduction in the second 
preferred was made (by the surrender of such stock to the company for cancella- 
tion), the holders of both second preferred and common received 200 shares of 
no par stock in place of each share of par value common. The common constituted 
all the voting stock both before and after the change. Held, under the facts, 
there was a “ recapitalization.” Murdock concurred on another ground; Lansdon 
dissented. See also H. B. Burdick, 20 B. T. A. 742, 747 (1930). 

In I. T. 1833, II—2 Cum. Bull. 25 (1921 Act), the capital stock of a corpora- 
tion was reduced from rox dollars to 5x dollars; the number of outstanding shares 
remained the same and the stockholders were paid cash, out of the capital assets 
of the corporation, in proportion to their holdings. Held, the transaction consti- 
tuted a recapitalization. In G. C. M. 8175, IX—2 Cum. Bull. 134, it was recom- 
mended that I. T. 1833 be revoked on another ground, “ even though it be con- 
ceded that a reduction in the par value of stock of a corporation constitutes a 
‘ recapitalization.’ ” 

58 Where there is doubt in prospective matters as to the application of “ re- 
capitalization,” it is advisable to proceed with a definite reorganization plan of a 
type recognized in other parts of the definition. Such a plan, for example, might 
call for the organization of a new corporation to take over all the properties of 
the old corporation and for exchanges of stock or securities in the old corporation 
for stock or securities in the new corporation. 

54 In U. S. Treas. Reg. 74, Art. 577, the words of the law are simply repeated 
without any attempt to explain their meaning. 

55 See, e.g., A. R. M. 67, 3 Cum. Bull. 54 (which seems to involve the same 
facts as Cullinan v. Walker, 262 U. S. 134 (1923)); and A. R. R. 289, 3 Cum. Bull. 
57 (which involved facts similar to Marr v. United States, 268 U. S. 536 (1925)). 
See also S. M. 5480, V—1 Cum. Bull. 345, having to do with the computation of 
invested capital under the 1918 Act. 
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parently intended to cover the case of reorganization by reincor- 
poration in another state, when the business and properties and 
stock and security owners of the new corporation are the same as 
those of the old. 

It has been suggested that the words “ however effected ” mod- 
ify, not only the language in part (D), but also the language in 
parts (A), (B), and (C) of the definition. Obviously such a con- 
struction has the effect of broadening the whole definition. In 
view of the manifest purpose of Congress in passing the reorgani- 
zation provisions, they should be liberally construed. However, 
there is not much, either in the language of the definition itself or 
in its legislative history,°* to sustain the construction that “ how- 
ever effected ” modifies all parts of the definition. 

In considering the definition of reorganization, as in consider- 
ing so much of the intricate legislation which unceasingly issues 
from Congress and the legislatures, we indulge in the fiction that 
the law-makers must have actually had in mind all conceivable 
situations. The courts profess to ascertain the “ intention ” of the 
law-makers. “The fact is,” Professor Gray tells us, “that the 
difficulties of so-called interpretation arise when the Legislature 
has had no meaning at all; when the question which is raised on 
the statute never occurred to it; when what the judges have to do 
is, not to determine what the Legislature did mean on a point 
which was present to its mind, but to guess what it would have 
intended on a point not present to its mind, if the point had been 
present.” °’ The courts make the law for us in these cases; they 
might do a better job if they openly assumed to do what they now 
do covertly. Considerations such as these point to the extreme 
hazards of prophesying what definite results, as to these intricate 
questions, will ultimately prevail. 


WasuincrTon, D. C. Homer Hendricks. 





56 As shown in note 12, supra, the words “ however effected” in the 1921 
House Bill immediately followed “ merger, consolidation ”; and later, in the course 
of amendment, the words “ however effected ” were transposed to the very end of 
the definition. From this, it is argued, by some, that “ however effected ” modifies 
all parts of the present definition. 

57 NATURE AND SOURCES OF THE Law (2d ed. 1921) 173. See also Carpozo, 
THe NATURE OF THE JUDICIAL Process (1921) 15; Pounp, AN INTRODUCTION. TO 
THE PHiLosopHy oF Law (1921) 103; Pounp, THE Spirir oF THE Common LAw 
(1921) 174. 
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THE INTERNATIONAL UNIFICATION OF LAWS 
CONCERNING CHECKS 


HE work of the first session of the International Conference 
for the Unification of Laws on Bills of Exchange, Promis- 
sory Notes and Cheques, confined primarily to laws governing 
bills of exchange and promissory notes, produced generally satis- 
factory results.: The second session of the Conference, which met 
at Geneva from February 23, 1931 to March 19, 1931 was devoted 
to the more difficult task of unifying the laws relating to checks. 
Thirty states were represented; in addition, the United States sent 
an observer. The results of the second session were embodied in 
three conventions which were adopted and opened for signature 
on March 19, 1931: * (1) a convention providing a uniform law 
for checks, with two annexes and a protocol; (2) a convention 
for the settlement of certain conflicts of laws in connection with 
checks, with a protocol; and (3) a convention on the stamp laws 
in connection with checks and a protocol. The representatives of 
twenty states signed each of the three conventions, and the con- 
vention on the stamp laws was also signed on behalf of the United 
Kingdom of Great Britain and Ireland.* None of the conventions 
was signed on behalf of the United States. Ratifications are to be 
deposited at Geneva before September 1, 1933, and each of the 
conventions is to become effective on the ninetieth day after rati- 
fications have been deposited by seven states, including three 
members of the League of Nations permanently represented on 
the Council. 





1 See Hudson and Feller, The International Unification of Laws Concerning 
Bills of Exchange (1931) 44 Harv. L. Rev. 333. 

2 The three conventions and the Final Act of the Conference are published in 
League of Nations Document, C. 194. M. 77. 1931. II. B. 

3 By Sept. 3, 1931, six more states had signed each of the three conventions. 
No ratifications had been deposited by that date. 
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NATIONAL LEGISLATION AND THE MOVEMENT FOR 
INTERNATIONAL UNIFICATION 


It has been shown elsewhere * that a previous regional unifica- 
tion of the laws relating to bills of exchange contributed materially 
to the ease with which international unification could be achieved. 
There had never been a corresponding regional unification of the 
laws relating to checks. Whereas bills of exchange had been in 
use throughout Europe for centuries, the check, originating in 
England,’ was adopted in Continental countries at a compara- 
tively late date. Of necessity, legislation also came late; and 
since it was only in isolated instances that such legislation was 
built on the customs of merchants, sharp diversities were soon 
developed. 

The first important law on checks was that of France, enacted 
June 14, 1865.° It was followed by the Belgian Law of June 20, 
1873 and Articles 830-837 of the Swiss Code of Obligations of 
1881." ‘The German Check Law was enacted as late as March 11, 
1908.° The latter clearly illustrates the difference between the 
course of legislation pertaining to bills of exchange and that per- 
taining to checks. The German Allgemeine Wechselordnung of 
1847 was the most important of early unifications of laws on 
bills of exchange in that it unified the previous legislation of a 
large number of states. The Check Law of 1908 was created 
de novo for the territory of a single state where no previous 
legislation had existed. Indeed the only true regional unification 
was that of the American Negotiable Instruments Law. In 1897- 
1898 substantially similar laws were enacted in Sweden,*° Den- 





4 See Hudson and Feller, supra note 1, at 334 et seq. 

5 The origin of the check has been placed as far back as ancient Greece. While 
it may be shown that analogous instruments were in use during ancient times and 
in the Middle Ages, it is usually conceded that the modern check was first intro- 
duced in England in the Eighteenth Century. See Cohn, Zur Geschichte der 
Checks (1878) 1 ZEITSCHRIFT FUR VERGLEICHENDE RECHTSWISSENSCHAFT I17. 

6 1865 BULLETIN DES Lots (XI ser.), pt. 1, 729. The Netherlands had en- 
acted legislation as early as 1838 for instruments analogous to checks in use in 
Amsterdam. WeErTBOEK vAN KoopHANDEL arts. 221-29. 

7 1873 PASINOMIE 181. 

8 5 RECUEIL OFFICIEL DES LOIS ET ORDONNANCES (N.S.) 577. 

® 1908 REICHSGESETZBLATT 71. 

10 Law of March 24, 1898, 1898 SvENSK FORFATTNINGS-SAMLING No. 18. 
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mark,** and Norway,” but here again there had been no previous 
legislation on checks. 

The diversity in the laws on checks becomes apparent from 
the difficulty encountered in attempting to group the various laws. 
Legislation on bills of exchange had generally adopted some 
previously existing law, usually either the French or the German. 
This method was less common in legislation dealing with checks. 
Consequently any classification on the basis of requirement of 
designation as “ check,” necessity of cover, or limitation of the 
persons on whom checks may be drawn, is difficult; frequently 
some of these characteristics are found in laws which exclude 
others. The result has been greater difficulty in achieving uni- 
formity — reflected both in the efforts to achieve international 
unification and in the occasionally unsatisfactory compromises 
of the Geneva Uniform Law. 

The initial attempt at unification was undertaken by the /nstitut 
de Droit International. At the Munich session of 1883 a com- 
mittee on the unification of laws concerning bills of exchange pre- 
pared certain principles in regard to checks.** At the Brussels 
session of 1885, the project of Cesare Norsa was presented con- 
taining ten articles on checks.** The discussion indicated con- 
siderable difference of opinion in regard to the desirability of 
amalgamating the law on checks with that on bills of exchange, 
and a proposal of M. Asser to make the law of checks the object 
of separate study was adopted. In the same year the Interna- 
tional Congress on Commercial Law at Antwerp, called by the 
King of the Belgians, incorporated in its model law on bills of 
exchange, a single article assimilating checks to other negotiable 
instruments.** The result was widely criticized ** and an attempt 
was made to lay down a more acceptable regulation in the draft 
of the Brussels Congress of 1888." The two articles were, how- 





11 Law of April 23, 1897, 1897 LovrmpENDE FoR KoNncERIGET DANMARK, A. 122. 

12 Law of Aug. 3, 1897, 1897 NorsK LovTWENDE 349. 

13 (1883-85) 7 ANNUAIRE DE L’INSTITUT DE Droir INTERNATIONAL 78 et Seq. 

14 (1885-86) 8 id. 92 et seq. 

15 Actes pU CONGRES INTERNATIONAL DE DROIT COMMERCIAL D’ANVERS (1885) 
438. 

16 See BarcLay, ASSIMILATION DES LOIS CONCERNANT LA LETTRE DE CHANGE, LE 
BILLET A ORDRE ET LE CHEQUE (1888) 37. 

17 Actes DU CONGRES INTERNATIONAL DE DROIT COMMERCIAL DE BRUXELLES 
(1888) 558. 
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ever, even less satisfactory, and it has been said that the Brussels 
project was in part responsible for the cessation of efforts toward 
unification.*® 

No steps were taken again until 1906, when a memorandum 
of the Berlin organization, Die Altesten der Kaufmannschaft sug- 
gested the necessity for unification.” The questionnaire of the 
Government of the Netherlands sent out in 1909 preparatory to 
the Hague Conference contained a question as to whether the 
regulation of the check should be left for a later conference.” 
The Act of the Hague Conference of 1910 expressed the voeu that 
the Government of the Netherlands should convoke a new con- 
ference to fix the definitive text of a convention on bills of ex- 
change and that this conference should also be charged with the 
consideration of the unification of laws relating to checks.” Be- 
fore the conference of 1912 met, private organizations resumed 
their activity. At its London session of 1912 the International 
Law Association prepared a series of seven draft rules relating to 
checks, the so-called London Rules.” A similar draft was pre- 
pared at a meeting of Central European Economic Associations 
at Brussels early in 1912.” 


The second Hague Conference met June 15—July 23, 1912, with . 


delegates present from thirty-seven states, including the United 
States and Great Britain. The discussions relating to checks took 
place mainly in the Central Committee for the check. The con- 
ference finally adopted a series of thirty-seven resolutions con- 
cerning the unification of laws relating to checks, and a voeu 
requesting the Government of the Netherlands to summon a new 
conference to establish the definitive text of a convention.” 





18 2 Meyer, WELTSCHECKRECHT (1913) 2. 
19 Jd. at 3. 

20 ACTES DE LA CONFERENCE DE LA HAYE (1910) 8. 

21 Td. at 386. 

22 REPORT OF THE TWENTY-SIXTH CONFERENCE (1910) 672. 

23 2 Meyer, WELTSCHECKRECHT 3. 

24 y ACTES DE LA CONFERENCE DE LA Haye (1912). For a discussion, see KLEIN, 
Dre Haacer BescHLiisseE UBER DAS EINHEITLICHE SCHECKRECHT (1914); WULFF, 
Diz RESOLUTIONEN DER HAAGER KONFERENZ (1912) UBER DIE VEREINHEITLICHUNG 
DES SCHECKRECHTS (1925). See also Sen. Doc. No. 162, 63d Cong. 1st Sess. (1913) ; 
Conant, THE INTERNATIONAL Law oF Bits AND CHECKs (1913) ; the discussion of 
the Hague Resolutions at the Buenos Aires session of the International Law Asso- 
ciation in 1922, REPORT OF THE THIRTY-First CONFERENCE 274; —— LEGISLA- 
CION UNIFORME DE CHEQUES (1924). 
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The outbreak of war in 1914 prevented the calling of such a 
conference. The resumption of efforts toward unification after 
the war followed, in general, the efforts directed toward unifying 
the laws on bills of exchange. Again the International Chamber 
of Commerce played an important part.”® In 1925 the Council 
of the Chamber appointed a committee to study the law relating 
to checks,” and at the fourth congress, held at Stockholm in 1927, 
a Uniform Regulation on Cheques was presented by a committee 
and approved by the congress.** This regulation was submitted 
by the International Chamber of Commerce to the Economic Com- 
mittee of the League of Nations.** 

In the preparations for the Geneva Conference of 1930, the 
subject of checks received only secondary consideration; no ex- 
plicit mention was made of it in the recommendations of the 
Brussels International Financial Conference of 1920, and it 
received rather scanty treatment in the report and memoranda 
drawn up by the four experts for the Economic Committee of the 
League of Nations in 1923.”° Indeed, the memorandum of Pro- 
fessor Jitta stressed the difficulties inherent in the task and stated 
that “it appears to me that it would be better at present to con- 
centrate all our efforts on unifying legislation affecting bills of 
exchange and promissory notes.” *° However, the committee of 
legal experts constituted in 1927 prepared a Draft Regulation on 
Cheques ** as well as a Draft Regulation on Bills of Exchange and 
Promissory Notes. The first session of the Geneva Conference, 
May 13—June 7, 1930, made no attempt to draft any instruments 
relating to checks. The Final Act of the Conference contained a 
number of recommendations in which it was stated that it had 
decided to postpone the discussion of draft conventions on 





25 See Frentzel, Die Arbeiten der Internationalen Handelskammer auf dem 
Gebiet der Vereinheitlichung des Wechsel- und Scheckrechts (1927) 1 ZEITSCHRIFT 
FUR AUSLANDISCHES UND INTERNATIONALES PRIVATRECHT 550. 

26 International Chamber of Commerce, Brochure No. 35. 

27 Id., Brochure No. 47. 

28 Published in League of Nations Document, C. 234. M. 83. 1929, II. p. 112. 

29 League of Nations Document, C. 487. M. 203. 1923. II. (Hereinafter referred 
to as LEaGuE or NATIons, UNIFICATION OF LAws RELATING TO BILLs OF EXCHANGE 
AND Promissory NOTEs). 

80 Td. at 59. 

81 League of Nations Document, C. 175. M. 54. 1928. II. The Draft Regu- 
lation on Checks together with a summary of the replies by the governments is 
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checks.** The president of the Conference was requested to fix, 
with the authorization of the Council of the League of Nations, 
the date of the second session, if possible in January, 1931. In 
addition, the governments represented at the Conference were 
asked to examine further the draft conventions on checks, and 
twenty-one points were suggested as necessary for examination. 
The delegations were to communicate the result of this examina- 
tion to the Secretary General of the League of Nations.** The 
second session of the Conference was convened on February 23, 


.1931.°* 


SUBSTANTIVE PROVISIONS OF THE GENEVA UNIFORM LAW 


It is noteworthy that in spite of the English origin of the check, 
Continental legislation has, in general, tended away from the 
Anglo-American system. ‘The Geneva Uniform Law, in some 
respects, widens the breach markedly. The check has never 
achieved the degree of popularity on the Continent that it has in 
Great Britain and the United States: *° in most countries legisla- 
tion came very late,*° and in but few countries was the attempt 


made to assimilate checks to bills of exchange. The desire to 
place the check on a specialized footing is achieved in Article 1 
of the Uniform Law through the provision that a check must con- 
tain “ the term ‘cheque’ in the body of the instrument and ex- 
pressed in the language employed in drawing up the instru- 
ment.” *’ Its omission renders the instrument invalid as a check 





reprinted in C. I. L. C. 61. 1931. II, hereinafter referred to as the Drarr oF THE 
EXPERTS. 

32 Final Act of the First Session of the Geneva Conference on Bills of Ex- 
change, Promissory Notes and Cheques, Art. V, League of Nations Document, C. 
346. M. 142. 1930. II. 

33 The replies by most of the Governments are reprinted in id. C. 628. M. 249. 
1930. II. 

84 The provisions regarding adoption of the Uniform Law into national legis- 
lation, reservations and denunciation are the same in the Geneva Convention on 
Checks and in the Geneva Convention on Bills of Exchange. See Hudson and 
Feller, supra note 1, at 346. 

85 Cf. Schuster, The New German Statute as to Cheques (1908) 9 J. Soc. 
Comp. Lec. (N.s.) 79, 83. 

36 See p. 669, supra. 

37 The clause regarding language was not in the Hague Resolutions. It is un- 
derstood that the term used need not be the word “ check ” itself but its translation 
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(Article 2). To those accustomed to the precise statement of the 
British and American Acts that “a cheque is a bill of exchange 
drawn on a banker and payable on demand ” ** this may seem an 
unnecessary formalism with even less to justify it than the corre- 
sponding provision in the Uniform Law on Bills of Exchange. In- 
deed, such a requirement had been embodied in the laws of a 
comparatively small number of countries.*® Yet, the requirement 
had been adopted with but little protest at the Hague Conference 
of 1912 *° and none of the observations of the governments before 
the Geneva Conference had objected. Its insertion in the German 
law had been defended on the ground that a distinctive designa- 
tion was necessary because of the privileged status given the check 
among commercial instruments.** It may be that the ready 
acceptance of this provision was due to its administrative conven- 
ience for special fiscal legislation. The requirements of dating, 
signature, indication of name, the drawee, place of drawing, and 
place of payment follow, in general, the Uniform Law on Bills of 
Exchange.** The date and indication of the place of drawing, not 





in a foreign language (as “ assegno bancario”’), and that a mere error in spelling 
does not invalidate the instrument. Report by the Drafting Committee 3, League 
of Nations Document, C. I. L. C. 102(1); 103(1); 104(1); hereinafter cited as 
Report By THE Drarrinc Committee. This interpretation was adopted after 
an amendment proposed by the Italian delegation to permit the employment of 
“the term ‘ cheque’ or any other equivalent term ” had been withdrawn. Records 
of the International Conference for the Unification of Laws on Bills of Exchange, 
Promissory Notes and Cheques, Second Session (1931) 123 (League of Nations 
Document, C. 294. M. 137. 1931. II. B); hereinafter cited as RECORDS OF THE 
GENEVA CONFERENCE, 2d Sess. Article 1 of Annex II permits the signatory states 
to prescribe that the designation need not be used until six months after the entry 
into force of the Convention. 

88 Bitts oF ExcHANGE Act § 73; NEGOTIABLE INSTRUMENTS LAw § 185. 

89 German Law of March 11, 1908, 1908 REICHSGESETZBLATT § 1; Austrian Law 
of April 3, 1906, 1906 REICHSGESETZBLATT 715, art. 2; Japanese COMMERCIAL CoDE 
art. 830. The laws of France, Belgium, Italy, Spain, and the Netherlands do not 
require it. Some laws impose an obligation to number checks, e.g., Argentine 
Cépico pE CoMERCIO art. 800. 

40 See 2 ACTES DE LA CONFERENCE DE LA HAyYE (1912) 153. 

41 ConrAD, HANDBUCH DES DEUTSCHEN SCHECKRECHTS (1908) 54; Simonson, 
Beitrage zur Lehre vom Cheque (1887) Buscus ARCHIV FUR THEORIE UND PRAXIS 
DES ALLGEMEINEN DEUTSCHEN HANDELSRECHTS 34; cf. BouTEeRON, LE CHEQUE 
(1924) 156. 

42 Hudson and Feller, supra note 1, at 349. The date need not be written in 
words as required in the legislation of several countries, and the “ word ‘ signature’ 
is employed in quite a wide sense, to designate any material sign serving to es- 
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required by the British and American Acts, are of importance for 
fiscal purposes in many countries.*® 

In one respect the Uniform Law marks a step toward greater 
liberality in formal requisites. No requirement for compulsory 
indication of cover is inserted.** This is the Guthabenklausel of 
the German system,*° and has been considered useful by German 
business men.** Its purpose is to prevent the issuance of checks 
where no funds are available. A requirement of funds on deposit 
at the time of issue would not effectuate this purpose, and would 
work to the disadvantage of holders. Hence all that the German 
law requires is a statement in the check that funds are available; 
it was thought that such an express statement would act as a 
reminder that cover be provided.*’ The drafting committee of 
the Uniform Law, however, felt that a statement of this kind was 
not of such importance that the validity of the instrument should 
be made dependent upon it, “for it seems obvious that a cheque 
cannot correctly be issued by a person who has no cover, since it 
is precisely the cover which must serve for the payment of the 
cheque.” *° 

Much of the difficulty in achieving uniformity was due to the 





tablish, according to the customs of the country, the identity of the person affixing 
it to papers or instruments.” REPoRT BY THE DRAFTING COMMITTEE 4. On the 
form of signature, compare Brapy, BANK CHECKS (1924) I1. 

43 Thus the French Law of June 14, 1865, art. 6, imposed a fine for omitting 
the date even without fraudulent intention. 

44 Article 5 of Annex II provides that “ Each of the High Contracting Parties 
may determine the moment at which the drawer must have funds available with 
the drawee.” 

45 German Law of March 11, 1908, 1908 REICHSGESETZBLATT §1(2). It is not 
required by the French Law. For other countries, see 1 MEYER, WELTSCHECKRECHT 
(1913) 59. The usual form of the “ Guthabenklausel” is “Please pay against 
this cheque to the debit of my account... .” A similar clause is frequently in- 
serted in checks drawn by foreign clients on American banks (“ Pay against this 
cheque on account of funds in your hands due to us. . .”). See RECORDS OF THE 
GENEVA CONFERENCE, 2d Sess. 126. 

46 Replies of the Governments, supra note 33, at 26. 

47 ConrRaD, Op. cit. supra note 41, at 66 et seq. 

48 REPORT BY THE DRAFTING COMMITTEE 4. This argument appears to ignore 
the importance of the time at which cover must exist. It is understood that 
countries requiring the “ Guthaben” clause may maintain its use in their territories 
by means of suitable penalties, though its omission will not invalidate the instru- 
ment. For the extended debate on the subject of the “ Guthaben” clause in the 
Geneva Conference, see RECORDS OF THE GENEVA CONFERENCE, 2d Sess. 126-33. 
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differing provisions as to the persons on whom checks could be 
drawn (capacité passive, passive Scheckfihigkeit). The Eng- 
lish,*° American,’ and German ™ laws permit checks to be drawn 
only on bankers. The French law permits a check to be drawn 
on any person.” The Geneva Uniform Law presents a not wholly 
satisfactory compromise. Article 3 provides: “ A cheque must 
be drawn on a banker holding funds at the disposal of the drawer 
and in conformity with an agreement, express or implied, whereby 
the drawer is entitled to dispose of those funds by cheque. Never- 
theless, if these provisions are not complied with, the instrument 
is still valid as a cheque.” This language is somewhat ambiguous. 
It is not clear whether the proviso refers merely to the funds or 
whether it also validates checks not drawn on bankers. It 
appears from the Report by the Drafting Committee that the 
latter interpretation is correct, and it may result in extending the 
provision of the French law, which has been subjected to consid- 
erable criticism.” It is stated that the Conference, although it 
recognized the desirability of the principle that checks may be 
drawn only on bankers, did not feel able to adopt it for fear of 
detracting from the security of the circulation of checks.** The 


experience of many important commercial countries would seem 
to render this fear unfounded. Two other reasons were advanced 
at the Geneva Conference, the difficulty of finding out which 





49 Brrts or ExcHanceE Act § 73. 

50 NEGOTIABLE INSTRUMENTS LAw § 185. See Amsinck v. Rogers, 103 App. 
Div. 428, 93 N. Y. Supp. 87 (1905), aff'd, 189 N. Y. 252, 82 N. E. 134 (1907). 

51 Law of March 11, i908, 1908 REICHSGESETZBLATT §2. The same rule is 
incorporated in the laws of Austria, Law of April 3, 1906, 1906 REICHSGESETZBLATT 
art. 1; Argentina, Cépico p—E Comercio art. 798. 

52 Law of June 14, 1865, 5 RECUEIL OFFICIEL DES LOIS ET ORDONNANCES (N.S.) 
art. 1. Crossed checks may be drawn only on a banker or agent de change. Law 
of Dec. 30, 1911, 1911 BULLETIN DE Lots (Partie principale, 1@ sec.) 3334. The 
French rule is followed in Belgium, Law of June 20, 1873, 1873 PASINOMIE art. I; 
Spain, Copico pE Comercio art. 534; Switzerland, Cope oF OsLicaTions arts. 834, 
837. The Italian Copice pI Commercio (Art. 339) adopts an intérmediate sys- 
tem; checks may be drawn on a banker or merchant. 

53 BouTERON, Le CuEque 186. Lyon-Caen in 2 Actes DE LA CONFERENCE DE 
LA Have (1912) 159. Article 5 of the Experts’ Draft provided: “A cheque is 
drawn on a banker. A cheque drawn on any person other than a banker is not 
valid as a cheque.” All the governments with the exception of Spain, Danzig, and 
Turkey approved this in principle. Drarr oF THE EXPERTS 12. 

54 REPORT BY THE DRAFTING COMMITTEE 5. 
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persons are bankers,” and the fear that in countries where bank- 
ing is not very widespread the use of checks would be seriously 
impaired.*® All these objections could easily be obviated by the 
adoption of the Anglo-American principle that a check drawn on 
a person who is not a banker is still valid as a bill of exchange. 
Indeed, such a proposal was made by the British delegation, but 
it received little consideration.’ Admittedly, its adoption would 
have been a decided breach in the system of the Geneva Con- 
ventions (one of whose fundamental principles is the strict formal 
differentiation of bills of exchange and checks) and might well 
have resulted in some confusion in the administration of fiscal 
laws. A reservation (Article 4 of Annex II) permits each state 
to decide, with regard to checks issued and payable in its terri- 
tory, that instruments drawn on persons other than bankers or 
persons or institutions assimilated by the law to bankers, shall 
not be valid as checks, and also to embody Article 3 in its na- 
tional law in the form and in the terms best suited to the use it 
may make of these provisions of the reservation. No state will 
therefore be required to change its law, but the result is a real 
failure to achieve unanimity on one of the most important details 
of the law of checks. 

This article also fails to settle definitely the important question 
as to the time when cover must exist. It is obvious that there 
must be cover at some time. In the United States, insufficiency 
of funds on deposit at time of issuance does not render a check 
invalid or even non-negotiable, and one may be a holder in due 
course though he takes a check with knowledge that there are not 
sufficient funds on deposit to meet it.°° In many countries, cover 
must exist at the time of issue.°? Others require it only at the 
moment of presentation. The French rule is an intermediate 
one, requiring cover at the time of issue, but holding it sufficient 





55 RECORDS OF THE GENEVA CONFERENCE, 2d Sess., 162. 

56 Td. at 171. 

57 Td. at 166. 

58 Johnson v. Harrison, 177 Ind. 240, 97 N. E. 930 (1912); Natlock v. Scheuer- 
man, 51 Ore. 49, 93 Pac. 823 (1908). 

59 Germany, Law of March 11, 1908, 1908 REICHSGESETZBLATT arts. I, 3; 
Belgium, Law of June 20, 1873, 1873 PAstNomre art. 1; Spain, Cép1co pE CoMERCIO 
art. 536; Mexico, Cépico pE CoMERCcIo art. 554. 

60 See BouTERON, LE CHEQUE 199. 
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if the cover consists of a debt, provided it be liquidated and sub- 
ject to demand payment.” The present diversity will undoubt- 
edly continue to exist, since Article 5 of Annex II of the Geneva 
Convention provides that “ Each of the High Contracting Parties 
may determine the moment at which the drawer must have funds 
available with the drawee.” © 

Article 4 of the Geneva Uniform Law provides that a check 
can not be accepted and that a statement of acceptance on a check 
shall be disregarded. Under Section 187 of the Negotiable Instru- 
ments Law a certification is equivalent to an acceptance and it 
has been held that the provisions relating to acceptance of bills 
of exchange are applicable. The Bills of Exchange Act contains 
no such provision, but it has been said that “ the Bank Charter 
Acts would, for the most part, render illegal the acceptance of a 
cheque for the purpose of putting it into circulation as an accepted 
instrument.” ** Only a few countries expressly prohibit accept- 
ance of checks * but the practice would seem quite rare. Of 
extreme interest in this connection is Article 6 of Annex II to 
the Geneva Convention providing that “‘ Each of the High Con- 


tracting Parties may provide that the drawee may write on the 
cheque a statement of certification, confirmation, visa, or other 
equivalent declaration, provided that such declaration shall not 
operate as an acceptance, and may also determine the legal effects 
thereof.” The practice of certification exists only in the United 
States,°* Costa Rica,** and Colombia,” none of which has signed 





61 Law of June 14, 1865, supra note 6, art. 2; Cour d’appel de Paris, Feb. 
23, 1874, 1876 Datoz V, 89; see Drovets, LA PROVISION EN MATIERE DE CHEQUE 
(1924). 

62 At the Geneva Conference the delegations of the Scandinavian countries 
introduced an amendment providing for criminal penalties for persons drawing 
checks without cover, or revoking or preventing payment without just cause. 
The amendment was withdrawn. Recorps oF THE GENEVA CONFERENCE, 2d Sess. 
137 et seq. 63 See Brapy, BANK CHECKS (2d ed. 1926) 374. 

64 Jackson and Chalmers in Leacue or Nations, UNIFICATION OF Laws RELAT- 
ING TO Brits oF EXCHANGE AND Promissory NOTES (1923) 113. 

65 E.g., German Law of March 11, 1908, 1908 REICHSGESETZBLATT § 10. 

66 At the Geneva Conference, the representative of the International Chamber 
of Commerce was especially desirous that the acceptance of a check be prohibited. 
RECORDS OF THE GENEVA CONFERENCE, 2d Sess. 201. 

67 See Brapy, BANK CHECKS Cc. 14. 

68 Law of Nov. 25, 1902, art. 175. 

69 Law of July 19, 1923, 1923 Leyes 317, art. 188. In Germany the Reichsbank 
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the Geneva Convention. However, the American practice has 
aroused much interest on the Continent,’° and the inclusion of 
this provision may signify the possibility of legislation authoriz- 
ing certification in other countries. 

The provision of Article 5 of the Geneva Uniform Law, per- 
mitting checks to be made payable with or without the express 
clause “ to order,” seems peculiar, but it is to be remembered 
that the requirement of the word “ cheque ” renders a “ to order ” 
clause unnecessary. Article 5 also specifically permits checks 
payable to bearer, and thus differs from the Uniform Law on Bills 
of Exchange. Such instruments are apparently permitted by the 
laws of all countries except Greece.”* No provision is made for 
the transfer of bearer checks but it is to be assumed that they are 
transferable by delivery as appears to be the case under all 
national laws.” 

Article 6 of the Geneva Uniform Law permits the issuance of 
what are known in the United States as “ cashier’s checks ” only 
when drawn by one establishment on another establishment be- 
longing to the drawer.* Each of the High Contracting Parties 
reserves, however, the right to determine whether a check may 
be drawn on the drawer himself in other cases,’° and to prohibit 
the issue of bearer checks on the drawer himself. Provisions con- 
cerning checks on the drawer have not been found in the laws of 
any country. They have been held valid by judicial decision in 
the United States and in England,” and they are in use in 





has been authorized by a decree of August 31, 1916, to place a visa of confirmation 
(Bestatigungsvermerk) on checks drawn on it. This differs from an acceptance in 
that the bank is liable only during the period of presentment. 

70 See BouTeron, LE CHEQUE 337 et seg. In 1923 a bill was introduced in the 
French Chamber of Deputies to authorize certification. 4 Lyon-CaEN ET RENAULT, 
TralTE DE Drorr COMMERCIAL (5th ed. 1925) 509, n.3. 

71 Article 14 permits such checks to be transferred by endorsement. 

72 Greek Law of April 18, 1918, art. 8, in Boureron, LE CHEQUE 848. 

738 The only express provisions concerning negotiation of bearer checks which 
have been found are NEGOTIABLE INSTRUMENTS LAw § 30; Bits oF EXCHANGE 
Act § 31(2); Mexican Cépico pe Comercio art. 556; Brazilian Law of August 7, 
1912, 1912 CoLLEccAo pas Lets I, 238, art. 3. 

74 This provision represents a compromise and was not adopted unanimously. 
REPorT BY THE DRAFTING COMMITTEE 7. 

75 Articles 8 and 9 of Annex II to the Geneva Convention. 

76 Manufacturing Co. v. Summers, 143 N. C. 102, 55 S. E. 522 (1906). 

77 Ross v. London County Westminster and Parr’s Bank, Ltd., [1919] 1 K. B. 
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France."* The plenary session of the Geneva Conference had 
adopted the principle that checks may be drawn on the drawer 
himself with the exception of checks payable to bearer.” This 
was altered in the Drafting Committee to its present form, “ be- 
cause in this case the cheque is not an order to pay given to a 
third person, but an obligation entered into by the drawer him- 
self.” *° Just why such a theoretical distinction should have 
prevented the solution first adopted is not readily apparent. The 
Hague Resolutions permitted checks to be drawn on the drawer 
himself, provided they were not issued to bearer.** The Experts’ 
Draft reserved to the contracting states power to prohibit the issue 
of bearer checks drawn on the drawer himself, on the ground that 
competition might arise between those checks and banknotes.” 
It is improbable, however, that much inconvenience will result 
from the provision adopted, since banks may make use of bills 
of exchange drawn on themselves under Article 3 of the Geneva 
Uniform Law on Bills of Exchange. 

Departing from the provision of the Uniform Law on Bills of 
Exchange (Article 5), the Geneva Uniform Law for Checks pro- 


vides (Article 7): “ Any stipulation concerning interest which 
may be embodied in the cheque shall be disregarded.” Such a 
provision is contained only in the Scandinavian laws,** though the 
laws of several countries would apply the analogous provision of 
the laws on bills of exchange.** Under the British and American 
Acts a stipulation for interest would be permissible,** though of 
extreme rarity in practice. 





678. Jackson and Chalmers, supra note 64, at 112, state that the Bank Charter 
Acts would make illegal a bearer check drawn by a bank on itself. 

78 BouTeron, LE CHEQUE 192. \ 

79 RECORDS OF THE GENEVA CONFERENCE, 2d Sess. 158. 

80 REPORT BY THE DRAFTING COMMITTEE 7. 

81 Art. 4, 2 ACTES DE LA CONFERENCE DE LA Have (1912) 260. 

82 DRAFT OF THE EXPERTS 2. 

83 Danish, Norwegian and Swedish Uniform Law of April 23, 1897, supra notes 
10, 11, 12 art. 7; Finnish Law of June 11, 1920, 1920 FINLANDS FORFATTNINGS- 
SAMLING 489. 

84 The weight of opinion in Germany would refuse a stipulation for interest. 
ConraD, op. cit. supra note 41, at 63; LANGEN, Zum SCHECKRECHT (1910) 76. 
Contra: 1 MEyER, WELTSCHECKRECHT 38. For other countries, see 1 MEYER, 
op. cit. supra, at 39. 

85 NEGOTIABLE INSTRUMENTS LAw §2; Burts oF ExcHANGE Act §9(1). 
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Articles 8-13 of the Geneva Uniform Law are similar in sub- 
stance to Articles 4 and 6—10 of the Uniform Law on Bills of 
Exchange. The latter have been discussed elsewhere.*® 

The provisions of the Geneva Uniform Law dealing with nego- 
tiation (Articles 14-24) are substantially similar to those of the 
Uniform Law on Bills of Exchange. A few differences may be 
noted. Under Article 15, an endorsement by the drawee is null 
and void. There is no such provision in the British and American 
Acts but it can not be conceived that a drawee should wish to 
endorse a check, since it would ordinarily be paid when presented 
and thereby discharged.** An endorsement to the drawee has the 
effect only of a receipt, “‘ except in the case where the drawee has ‘° 
several establishments and the endorsement is made in favour of 
an establishment other than that on which the cheque has been 
drawn” (Article 15).°° Although there is no provision in the 
Negotiahle Instruments Law, endorsement to the drawee is also 
held to be operative merely as a receipt.*° 

Under Article 20 of the Geneva Uniform Law an endorsement 
on a “cheque to bearer” (chéque au porteur) renders the en- 
dorser liable to recourse but does not convert the instrument into 





BouTErRoN, LE CHEQuE 168, apparently believes that all countries would prohibit 
a stipulation for interest. But cf. 1 MEYER, WELTSCHECKRECHT 39. 

86 See Hudson and Feller, supra note 1, at 350 et seq. 

87 Id. at 352 et seq. 

88 The laws of several countries expressly prohibit endorsement by the drawee. 
German Law of March 11, 1908, 1908 REICHSGESETZBLATT art. 8; Austrian Law 
of April 3, 1906, 1906 REICHSGESETZBLATT art. 6; Finnish Law of June 11, 1920, 
1920 FINLANDS FORFATTNINGSSAMLING art. 9. It was stated at the Hague Con- 
ference of 1912 that an endorsement by the drawee could not be permitted be- 
cause it would be equivalent to an acceptance, and further that by it the drawee 
would be contracting an obligation to a posterior holder without consideration of 
the existence of disposable funds. 1 AcTEs DE LA CONFERENCE DE LA Have (1912) 
200. See also REPORT BY THE DRAFTING COMMITTEE 9. 

89 The theory of this proviso is that when a check is presented at one es- 
tablishment of a bank, it may not know whether funds are on deposit at another 
establishment of the same bank. It may then discount the check, and if it does 
so should be considered as a holder and not as drawee. See REporT BY THE 
DraFtinc COMMITTEE 10. 

90 See BRANNAN, NEGOTIABLE INSTRUMENTS LAw (Chafee’s ed. 1926) 618; 
(1908) 56 Am. L. Rec. (N.s.) 122. But cf. Williamsburgh Trust Co. v. Tum 
Suden, 120 App. Div. 518, 105 N. Y. Supp. 335 (1907). To the same effect, see 
German Law of March 11, 1908, 1908 REICHSGESETZBLATT art. 8. Austrian Law 
of April 3, 1906, 1906 REICHSGESETZBLATT art. 6. For the French law, see BoUTERON, 
Le CHEQUE 183. . 
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a check “ to order.” ** This is similar to Section 40 of the Negoti- 
able Instruments Law, but it is inconceivable that the difficulties 
which have arisen in connection with the Negotiable Instruments 
Law because it failed to specify instruments “ originally payable 
to bearer,” ** should arise here. No such rule as that of Smith v. 
Clarke ** exists in any of the signatory countries. Further, under 
Article 17 of the Geneva Uniform Law the holder of an instru- 
ment endorsed in blank is empowered to convert it into an in- 
strument payable specially. 

The provisions concerning the ava/ in the Uniform Law on 
Bills of Exchange * are repeated in the law for checks (Articles 
25-27). In reality, the aval has little practical consequence in 
regard to checks because of their short period of circulation.” 
Moreover, in those countries where cover must exist at the time 
of issue,” it would be superfluous.* 

The Geneva Uniform Law eliminates a source of much con- 
fusion by prohibiting the post-dated check. Under Article 28, 
a check is payable at sight and any contrary stipulation is to be 
disregarded. A check presented for payment before the date 


stated as the date of issue is payable on the day of presentment.” 
This solution, modeled on a recent German law,” has the advan- 





91 The Experts’ Draft provided that an endorsement “to bearer” should be 
null and void. Drarr oF THE EXPERTS 3. 

92 See BRANNAN, OP. cit. supra note go, at 325 et seq. 

93 Peake 225 (1794). Under the rule of Smith v. Clarke an instrument payable 
to order and endorsed to bearer may be negotiated by delivery even though sub- 
sequently endorsed specially. 

4 See Hudson and Feller, supra note 1, at 358 et seq. 

®5 But see the case put in 1 ACTES DE LA CONFERENCE DE LA HAYE (1912) 201. 

96 See note 59, supra. 

87 The aval for checks is expressly provided for in the laws of Argentina 
(Cépico pe Comercio art. 838) and Austria (Law of April 3, 1906, 1906 REICHS- 
GESETZBLATT art. 15). 

98 “Tt [the Geneva Conference] considered that, as the fact of post-dating 
amounted to creating a cheque not payable at sight, the implied indication of a 
postponed time of payment resulting from this post-date should be disregarded, 
and that, consequently, a post-dated cheque should be payable as soon as it was 
issued. It was particularly inadvisable to declare a post-dated cheque invalid, 
inasmuch as, after the post-dating, the cheque might come into the hands of a 
holder in good faith, whose rights it would be quite unjust to sacrifice by de- 
claring the cheque acquired by him to be invalid.” Report By THE DRAFTING 
CoMMITTEE 13. 

99 Law of March 28, 1930, 1930 REICHSGESETZBLATT 107; Ullman, La Jois alle- 





UNIFICATION OF LAWS CONCERNING CHECKS 683 


tage of discouraging post-dating without entailing invalidity of the 
instrument. Post-dated checks have frequently been looked upon 
with disfavor.*°° Many countries impose penalties for post- 
dating." There is no doubt that post-dating is permissible under 
the Negotiable Instruments Law*” and the Bills of Exchange 
Act,’** but the practice has caused many difficulties. In effect, 
a post-dated check is a time bill, or rather an intermediate instru- 
ment between the bill and the check.** In some countries a more 
frank recognition of the post-dated check as an instrument of 
credit has been achieved by allowing checks to be issued payable 
a certain number of days after sight." At the Hague Conference 
of 1912 the delegations from the United States and Great Britain 
voted for the nullity of checks not payable at sight,’°® but it is 
not clear whether the resolution adopted referred to post-dated 
checks, or checks payable a certain number of days after sight.**” 

In drafting Article 28 the question arose as to the status of an 
agreement between the drawer and drawee stipulating that the 
check will not be paid until the drawee has received a confirma- 
tory “ advice” from the drawer. It was thought that the presence 


of such a stipulation in the check might render the order to pay 
conditional and it was proposed to insert an express provision in 
the Uniform Law permitting such stipulation. The Conference 





mande concernant les chéques post-dates (1930) BULLETIN DE LA SOCIETE DE 
LEGISLATION COMPAREE 623. 

100 See BouTeron, Le CHEQUE 220 et seg.; 1 MEYER, WELTSCHECKRECHT I12 
et seq.; RECORDS OF THE GENEVA CONFERENCE, 2d Sess. 208. It was formerly the 
custom of bankers in the City of London not to honor post-dated checks. Emanuel 
v. Robarts, 9 B. & S. 121 (1868). 

101 France, Law of Feb. 19, 1874, art. 6. Germany, Law of March 11, 1908, 
1908 REICHSGESETZBLATT § 29; Italy, Copice pt ComMeERcio art. 344. Such laws 
formerly existed in England but were repealed by the Stamp Act, 1870. Post-dated 
checks are much used in Germany. Conrap, op. cit. supra note 41, at 83. 

102 NEGOTIABLE INSTRUMENTS Law § 12; Albert v. Hoffman, 64 Misc. 87, 117 
N. Y. Supp. 1043 (1909) ; Triphonoff v. Sweeney, 65 Ore. 299, 130 Pac. 979 (1913). 
But cf. Wilson v. Mid-West State Bank, 193 Iowa 311, 186 N. W. 891 (1922). 

103 Hitchcock v. Edwards, 60 L. T. (N.s.) 636 (1889) ; Royal Bank of Scotland 
v. Tottenham, [1894] 2 Q. B. 715. 

104 See Note (1920) 29 YALE L. J. 321. 

105 Ttaly, Copice pt CoMMERCIO art. 340. 

106 2 ACTES DE LA CONFERENCE DE LA HAvE (1912) 179. 

107 The resolution adopted (art. 13) reads: “The cheque is payable at sight. 
An instrument containing another maturity is null as a cheque.” 1 id. at 261. 
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decided to omit any reference thereto in the Uniform Law and 
approved the following passages to be inserted in the report: 
“Tt was thought unnecessary to deal in the Uniform Law with the 
somewhat general practice by which a drawer notified the drawee that 
he has drawn a cheque on him, the purpose being to make it perfectly 
certain that the drawing of the cheque and its payment shall fully 
correspond. It should, however, be understood that nothing in the 
Uniform Law formally prohibits such a practice. It is understood that 
this agreement, even if mentioned in the cheque — for instance, by the 
use of the phrase ‘ after advice ’— cannot in any way affect the pro- 
visions contained in Article 1, No. 2, and does not in any way impair 
the rights of the holder.” *°° 


For the presentment of checks the Geneva Uniform Law has 
adopted the Continental system of fixed delays rather than that 
of the British and American Acts which require presentment within 
a reasonable time after issue.*°’ Article 29 fixes eight days for 
presentment where the check is payable in the country in which 
it was issued, twenty days when payable in another country in the 
same Continent, and seventy days for a country in a different 
Continent.**° That these provisions have the advantage of defi- 


niteness would be conceded, but in many cases the delays fixed 
would seem too long. Of undoubted utility is a provision that 
presentment at a clearing house is equivalent to presentment for 
payment."** This is the rule in New York,**’ but some American 


states have held otherwise.*** 


108 REPORT BY THE DRAFTING COMMITTEE 13. 

109 NEGOTIABLE INSTRUMENTS LAw § 186; Birts oF ExcHANGE AcT § 74. For 
the common-law rule, see Alexander v. Burchfield, 7 Man. & G. 1061 (1842); 
Hare v. Henty, 30 L. J. C. P. 302 (1861). The German law fixes ten days. Law of 
March 11, 1908, 1908 REICHSGESETZBLATT § 11. The French law fixes periods vary- 
ing from five to eight days. Law of June 14, 1865, supra note 6, art. 5. 

110 These time limits may be prolonged by the signatory states. Article 14 
of Annex II to the Geneva Convention. 

111 Each of the signatory states may determine the institutions which are to 
be regarded as clearing houses. Article 15 of Annex II to the Geneva Convention. 
Provisions allowing presentation at a clearing house are contained in the laws of 
Germany, Law of March 11, 1908, 1908 REICHSGESETZBLATT § 12; Austria, Law of 
April 3, 1906, 1906 REICHSGESETZBLATT § 10; Belgium, Law of May 31, 1919, 1919 
PAsINOMIE I, 229, art. 10; Japan, ComMMERCIAL Cope art. 533B. 

112 Zaloom v. Ganim, 72 Misc. 36, 129 N. Y. Supp. 85 (1911). Accord: Bistline 
v. Benting, 39 Idaho 534 (1924); Loux v. Fox, 171 Pa. 68, 33 Atl. 190 (1895). 

118 Edmisten v. Herpolsheimer, 66 Neb. 94, 92 N. W. 138 (1902) ; Dorchester v. 
Merchants Nat. Bank, 106 Tex. 201, 163 S. W. § (1914). 
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The laws on countermand (stopping payment, révocation, 
Widerruf) present such a bewildering diversity that the Confer- 
ence found it impossible to reach a wholly satisfactory solution.*"* 
Under Article 32 of the Geneva Uniform Law the countermand 
of a check takes effect only after the expiration of the limit of 
time for presentment. But, under Article 16 of Annex II each 
of the signatory states reserves the right in regard to checks pay- 
able in its territory: “ (a) to allow the countermand of a cheque 
even before the expiration of the limit of time for presentment; 
(b) to prohibit the countermand of a cheque even after the ex- 
piration of the limit of time for presentment.” 

The only provision for countermand in the Negotiable Instru- 
ments Law is that notice of dishonor need not be given to the 
drawer where he has countermanded payment.”** It is generally 
held that payment may be stopped by the drawer at any time be- 
fore payment unless the check has been certified.*** The Bills of 
Exchange Act expressly provides for countermand.**’ Several 
other countries have expréss provisions but these vary greatly as 
to whether countermand is permitted and at what period.*** In 
countries without express provisions, the law is frequently compli- 
cated by the rules as to whether or not the rights of the drawer 
in the funds are transferred by the issuance of the check.*® The 
failure of the Geneva Convention to achieve uniformity on this 
point is not necessarily undesirable. Liberality in the allowance 





114 See ReEporT BY THE DRAFTING COMMITTEE 15. 

115 NEGOTIABLE INSTRUMENTS Law § 114. 

116 The cases are collected in Brapy, BANK CHECKS 353. 

117 Birts or EXCHANGE Act § 75; see CHALMERS, BiLts oF EXCHANGE (oth ed. 
1927) 295. 

118 Countermand permitted only after expiration of period for presentment: 
German Law of March 11, 1908, 1908 REICHSGESETZBLATT § 13; Japanese Com- 
MERCIAL CopE art. 533a. Countermand permitted at any time before presentment: 
Argentine Cépico p—E CoMERCIO art. -808. Countermand permitted at any time be- 
fore payment: Chilean Law of February 8, 1922, No. 3, 845, 91 BOLETIN DE LAS 
Leves 1 DECRETOS (1922) 273, art. 26. The Austrian Law of April 3, 1906, 1906 
REICHSGESETZBLATT art. 13, presents a compromise form. 

119 The French authorities are in conflict. Cour de Cassation, Nov. 13, 1901, 
1902 Dattoz I, 521; Cour d’Appel de Paris, July 11, 1904, 1905 Dattoz II, 301; 
Trib. civ. de la Seine, Nov. 17, 1905, 1906 Daxtoz V, 60; 4 Lyon-CaENn ET RENAULT, 
Op. cit. supra note 70, at 527; BouTeron, Le CHiQue 284 et seg. Cf. Percerou in 
ReEcorps OF THE GENEVA CONFERENCE, 2d Sess. 242. For other countries, see 1 
MEYER, WELTSCHECKRECHT 266 et seq. 
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of countermand requires the fullest possible development of the 
use of the check. In those countries where the check is but little 
used, the introduction of the Anglo-American principle would 
probably lead to a weakening of the security of checks. The 
compromise solution of the Geneva Convention leaves room for 
development as the circulation of checks increases in the in- 
dividual countries. 

Article 33 of the Geneva Uniform Law also departs from the 
Anglo-American system in providing that “ neither the death of 
the drawer nor his incapacity taking place after the issue of the 
cheque shall have any effect as regards the cheque.” The Uni- 
form Law on Bills of Exchange contains no provision in regard 
to this.’*° The Bills of Exchange Act provides expressly that the 
duty and authority of a banker to pay a check drawn on him 
by his customer are determined by notice of the customer’s 
death,'** and the rule would seem to be the same as regards notice 
of insanity.’** No such provision is contained in the Negotiable 
Instruments Law but the courts follow the English rule.*** The 
rule of the Geneva Uniform Law is clearly preferable from the 
standpoint of the banker, and it is in force in most countries.’ 
The estate of the deceased person, however, should receive some 
protection particularly in the case of a donatio mortis causa.’* 
Several American states provide that death shall not operate as 
a revocation of the authority to pay if presentment is made within 





120 “ At the Conference, this circumstance was urged as a reason for exclud- 
ing the said Article, which might give rise to a false interpretation a contrario of 
the Uniform Law on Bills of Exchange. ... Other delegates were of opinion, 
however, that practical reasons justified the insertion of a special provision on this 
point in the Law on Cheques for the information of the drawee banker. It is 
understood that no argument a contrario can be based on this article in favour of 
the theory that, in the case of bills of exchange, the death of the drawer or his 
incapacity taking place after the issue of this instrument has any effect as re- 
gards the bill.” Report oF THE Drarrinc COMMITTEE 16. 

121 Bris oF ExcHance Act § 75. 

122 See CHALMERS, op. cit. supra note 117, at 301. 

123 Zeller v. Jordan, 105 Cal. 143, 38 Pac. 640 (1894); Simmons v. Cincinnati 
Savings Soc., 31 Ohio St. 457 (1877); Reed v. Mattapan Deposit & Trust Co., 
198 Mass. 306, 84 N. E. 469 (1908) (insanity). 

124 See 1 MreveR, WELTSCHECKRECHT 271 et seg. An exception is the Argentine 
Cépico pE CoMERCIO art. 808. 

125 See Jackson and Chalmers, op. cit. supra note 64, at 114. For donations 
mortis causa, see BRADY, BANK CHECKS 336 et seq. 
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ten days of the date of issue.**® This apparently insignificant 
point calls attention to a real danger in the Geneva Convention. 
The differing rules as to revocation of authority to pay by death 
of the drawer spring from the conception of the operation of the 
check as an assignment, or to use the Continental terminology, a 
transfer of rights in the cover. Questions as to whether or not 
rights in the cover are transferred and the consequences of these 
rights are expressly excluded from the scope of the Convention.*” 
Yet, to leave to national legislation a matter so fundamental to 
the conception of the nature of the check, may result in a situation 
disastrous to uniformity. 

In conformity with the Uniform Law on Bills of Exchange,’** 
the Geneva Uniform Law provides that the holder may not refuse 
partial payment, and further that “in case of partial payment 
the drawee may require that the partial payment shall be men- 
tioned on the cheque and that a receipt shall be given to him ” 
(Article 34). The British and American acts contain no provi- 
sions as to part payment, and only a few countries expressly regu- 
late the matter.’°*? These latter generally provide that the holder 
may refuse payment,’*° and this was the position adopted by the 
Hague Resolutions.*** The incorporation of this provision in the 
Geneva Uniform Law must, therefore, be attributed primarily to 
a desire for conformity with the Law on Bills of Exchange.*** 
The objection raised at the Hague Conference — that it would 
prejudice the holder’s right of recourse — is obviated by providing 
that the holder may claim the unpaid amount of the check from 





126 Mass. Gen. Laws (1923) c. 107, §17; N. J. Laws 1916, c. 123; Va. Cope 
(1919) $5748. Such a provision was contained in the original draft of the 
Negotiable Instruments Law but was omitted by the Conference of Commis- 
sioners. CRAWFORD, NEGOTIABLE INSTRUMENTS Law (4th ed. 1916) 250. 

127 Article 19 to Annex II of the Geneva Convention. 

128 See Hudson and Feller, supra note 1, at 360. 

129 Austria, Law of April 3, 1906, 1906 REICHSGESETZBLATT art. 11; Greece, 
Law of April 18, 1918, art. 14, in Boureron, Le CHiQue 848. 

180 The same result would be reached in many countries making no express 
Provision on the matter. This would result from the usual provision of the 
civil law that a creditor need not accept partial payment, and from the fact 
that the exception for bills of exchange would not apply to checks. See 1 
Mrver, WELTSCHECKRECHT 258 et seq. 

181 Art. 18, 1 ACTES DE LA CONFERENCE DE LA Haye (1912) 261. 

182 See RECORDS OF THE GENEVA CONFERENCE, 2d Sess. 259. 
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the party against whom he exercises his right of recourse (Article 
45(1)). Nothing is said about the obligation on the drawee to 
make partial payment when insufficient funds are on deposit; *** 
a provision on this point was rejected as unnecessary.*** 

Articles 37, 38, and 39 of the Geneva Uniform Law are of 
especial interest in that they provide for the use of both the 
English device of the crossed check **° and the German device of 
the check payable in account (nur zur Verrechnung).** The one 
is a device to restrict payment to designated persons, the other a 
device to restrict it in a designated manner.’*’ The drawer or 
holder may cross a check by drawing two parallel lines across its 
face. If nothing is written between the lines or if the word 
“banker ” or some equivalent (such as “and Co.”) is written 


there, the check may be paid only to a banker or to a customer 
of the drawee. This is called general crossing. If the name of a 





188 The French Law of August 2, 1917 (art. 1) provides that “if the cover 
is less than the face of the check, the latter shall produce all the effects attached 
to the regular check, up to an amount equal to the said cover.” This has been 
interpreted to mean both that the drawee is obliged to make partial payment and 
that the holder must accept it. BouTeron, LE CHEQUE 374. In the United States 
it has been held that the drawee is not obliged to make partial payment. Mt. 
Sterling Nat. Bank v. Green, 99 Ky. 262, 35 S. W. 911 (1896). 

134 REPORT BY THE DRAFTING COMMITTEE 17. Countries accepting the French 
rule may still retain it under article 19 of Annex II to the Geneva Convention. 

135 Brrrs oF ExcHANGE Act §§ 76-82. The crossed check has been intro- 
duced in France, Laws of Dec. 30, 1911, supra note 17, and Jan. 26, 1917; Spain, 
Cépico pE Comercio art. 541; Japan, ComMmerciAL Cope art. 533. For other 
countries, see BouTeron, Le CHrque 88. On the origin of crossing checks, see 
Parke, B., in Bellamy v. Marjoribanks, 7 Ex. 389, 402 (1852). 

136 “ Each of the High Contracting Parties reserves the right, by way of deroga- 
tion from Articles 37, 38, and 39 of the Uniform Law, to recognise in his national 
law only crossed cheques or only cheques payable in account. Nevertheless, 
crossed cheques and cheques payable in account issued abroad and payable in the 
territory of each of the High Contracting Parties shall be treated as cheques pay- 
able in account and as crossed cheques respectively... .” Article 18 of Annex II 
to the Geneva Convention. 

137 “ During the debates, it was contended that the two types of cheques should 
be unified into a single type, so that the legal effects of a crossing and of the 
stipulation ‘payable in account’ (‘mur zur Verrechnung’) should be identical. 
Realising the difficulties which might arise in certain countries if such a method 
were adopted, the Conference thought that the time for unifying these two cate- 
gories of cheques had not yet come; but that, if the two types were both admitted 
in the Uniform Law and their effects were regulated in detail, their unification 
might perhaps prove possible in the future.’ Report By THE Drarrinc CoM- 
MITTEE 18. 
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banker is written between the lines the check is specially crossed 
and may be paid only to the named banker, or if he is the drawee, 
to his customer. The named banker may procure the check to 
be collected by another banker. A general crossing may be con- 
verted into a special crossing, but.a.special crossing may not be 
converted into a general crossing..,.The drawee or banker who 
fails to observe these provisions is liable for resulting damage 
up to the amount of the check. This is, in general, the English 
system, but it differs in some details from the Bills of Exchange 
Act. The device of checks crossed “ not negotiable ” *** is not 
adopted. Furthermore, under the Bills of Exchange Act, crossed 
checks are payable only to a banker and not to a customer of the 
banker. The banker may pay his customer, but he is liable to 
the true owner for any loss sustained.**® Under the Geneva Uni- 
form Law the obliteration either of a crossing or of the name of the 
banker is to be regarded as not having taken place, whereas under 
the Bills of Exchange Act, obliteration would avoid the check 
except as against the party causing the obliteration and subse- 
quent endorsers.’*® There would be little occasion to introduce 
the crossed check into the United States. Its purpose is to pre- 
vent the check from being paid to unauthorized persons where 
bankers are not liable for paying checks containing forged in- 
dorsements.*** The Negotiable Instruments Law, however, im- 





138 Brrrs or ExcHancE Act 8§ 76, 81. 

189 Birts oF ExcHaANGE Act § 79(2). The Hague Resolutions (art. 19) also 
provided that a crossed check was payable only to a banker. 1 ACTES DE LA Con- 
FERENCE DE LA Haye (1912) 262. “The [Geneva] Conference thought . . . that 
such a clause was not sufficient to indicate clearly the effects of a crossing. In 
the first place —and this rule seems to be very generally accepted —the holder 
who is a customer of the banker drawn upon may be paid by the latter; he there- 
fore need not apply to another bank to act as intermediary. In the second place 
—and this is a rule known at least to some of the countries allowing crossed 
cheques —a bank on which the crossed cheque has not been drawn must not ac- 
quire the said cheque except from a customer; similarly, a bank other than that 
drawn upon is only allowed to collect a crossed cheque for a customer.” REPORT 
BY THE DraFTinc COMMITTEE 19. While the English law differs on the first point 
as has been seen, it is in accord on the second. Bits or ExcHance Act § 82; 
Great Western Ry. v. London and County Banking Co., [1901] A. C. 414; Im- 
porters Co. v. Westminster Bank, [1927] 2 K. B. 297. The French law is in 
accord on the first point. Tribunal de commerce de la Seine, Jan. 26, 1917, 
Gazette du Palais, Feb. 27, 1918. 

140 Birts oF ExcuHance Act § 64(1). 

141 Brtts oF ExcHaNce Act § 60; GENEVA Unirorm Law art:- 35. 
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poses on the drawee the obligation of determining the genuineness 
of indorsements.** 

The check payable in account is intended to prevent payment 
in cash. If the drawer or holder writes the words “ payable in 
account” (@ porter en compte, nur zur Verrechnung) across the 
face, the check can only be settled by the drawee by means of a 
book entry (credit in account, transfer from one account to an- 
other, set off or clearing house settlement) (Article 39).‘** This 
device is in use chiefly in Germany,*** Austria,**° and Hungary,’ 
where it is much favored.*** There is nothing in the British and 
American Acts to prevent its use, but it would appear not to have 
been adopted in practice.*** 

The provisions of the Geneva Uniform Law concerning recourse 
for non-payment (Articles 40-48) follow, in general, the provi- 
sions of the Uniform Law on Bills of Exchange which have been 
discussed elsewhere.*** A noteworthy advance has been made, 
however, in freeing the check from the formality of protest. 
Under Article 40 refusal to pay may be evidenced by a formal 
protest, or by a declaration dated and written by the drawee on 
the check and specifying the day of presentment, or by a dated 
declaration made by a clearing-house stating that the check has 
been delivered in due time and has not been paid.*® This is a 





142 NEGOTIABLE INSTRUMENTS Law § 23. A similar provision is contained in 
the Bills of Exchange Act (§ 24), but an express exception is made for checks and 
other demand drafts on bankers (§ 60). 

148 The Experts’ Draft had recommended that countries which employ only the 
check payable in account should abandon this method in favor of the crossed check. 
Drart OF THE Experts 6. The Hague Resolutions had provided that the words 
“ payable in account ” could not be revoked. The Geneva Uniform Law (art. 39) 
provides only that an obliteration shall be deemed not to have taken place, but it 
is understood that “the Hague rule still holds good.” Report By THE DRAFTING 
COMMITTEE 20. 

144 Law of March 11, 1908, 1908 REICHSGESETZBLATT §14. See, generally, 
Scumipt, Der VERRECHNUNGSSCHECK (1910). 

145 Law of April 3, 1906, 1906 REICHSGESETZBLATT § 22. 

146 Hungary, Law of Dec. 28, 1908, 1908 Macyar TORVENYTAR 1253, § II. 

147 In Argentina a combination of the check payable in account and the 
crossed check is in use. Cép1co CoMERCIAL art. 823. 

148 Cf, Reply of the Government of the United States to the questionnaire of 
the Government of the Netherlands. 2 AcTEs pE LA CONFERENCE DE LA HAYE 
(1912) 345. 149 See Hudson and Feller, supra note 1, at 362 et seq. 

150 Under Art. 21 of Annex II to the Geneva Convention each of the signatory 
states reserves the right to prescribe that the declaration of the refusal of pay- 
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solution which might well find adoption in the United States 
where the provision of the Negotiable Instruments Law requiring 
protest for foreign bills of exchange*™ is applicable to checks 
drawn in one state and payable in another.’ 

Article 49 of the Geneva Uniform Law provides for the issue 
of checks in sets of parts. The Uniform Law on Bills of Exchange 
permits this practice for all bills, but under Article 49 only checks 
not payable to bearer may be so issued and only when drawn in 
one country and payable in another or in a separate part of the 
same country overseas, or vice versa, or issued and payable in 
the same or different parts overseas of the same country. This 
is a slight extension of the rule in force in most of the countries 
which regulate the matter *** and of the one adopted in the Hague 
Resolutions.*** It is to be noted that the holder of a check may 
not require the delivery of parts as the holder of a bill may under 
the Uniform Law on Bills of Exchange. There is nothing in the 
British and American Acts to prohibit the issue of checks in sets 
of parts, and the practice is occasionally employed for checks 
payable in foreign countries.**° 

The Geneva Uniform Law sets down a period of six months 
after the expiration of the limit of time fixed for presentment 
for the limitation of actions of recourse by the holder against 





ment must in each and every case take the form of a protest to the exclusion of 
any equivalent declaration. 

Art. 40 of the Geneva Convention is substantially a reproduction of art. 16 of 
the German Law of March 11, 1908, 1908 REICHSGESETZBLATT. Similar provisions 
exist in the laws of Belgium, Law of June 20, 1873, 1873 PASINOMIE art. 10; 
Finland, Law of June 11, 1920, 1920 FINLANDS FORFATTNINGSSAMLING art. 13; 
Scandinavian Laws of April 23, 1897, supra notes 10, 11, 12, art. 9; Japan, Com- 
MERCIAL Cope art. 534. Some countries expressly exclude protest of checks. 
Costa Rica, Law of Nov. 25, 1902, art. 176; Mexico, Cépico pe Comercio art. 
557. Other countries preserve the same formalities of protest for checks as for 
bills of exchange. France, Law of June 14, 1865, supra note 3, art. 4; Argentina, 
Cévico pE ComERcio art. 813. 

151 NEGOTIABLE INSTRUMENTS LAw §118. For Great Britain, see BILLs OF 
EXcHANGE Act § 51. 152 See Brapy, BANK CHECKS § 195. 

153 For a typical provision, see German Law of March 11, 1908, 1908 REICHS- 
GESETZBLATT § 9. For other countries, see 1 MEYER, WELTSCHECKRECHT 415 et seq. 

154 The Hague Resolutions (art. 26) permit the issue of parts of a set only 
where the check is drawn in one state and payable in another state or in a part of 
the same state overseas. 1 ACTES DE LA CONFERENCE DE LA HAYE (1912) 263. 

155 See Reply of the Government of the United States to the questionnaire of 
the Government of the Netherlands. 2 id. at 345. 
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the endorsers, drawer, and other parties, and a similar period 
after payment by the party liable for payment for actions of 
recourse among the different parties secondarily liable (Article 
52). This contrasts with the periods set up by the Uniform Law 
on Bills of Exchange: three years for actions against the ac- 
ceptor, one year for actions by the holder against endorsers and 
drawer, and six months for actions by endorsers against each 
other or against the drawer.’ 

The field of application of the Geneva Uniform Law is limited 
to some extent by the provisions of Article 30 of Annex II. 
“ Each of the High Contracting Parties reserves the right to ex- 
clude the application of the Uniform Law in whole or in part in 
regard to postal cheques, and in regard to the special cheques 
of banks of issue or of public revenue offices or of public credit 
institutions, in so far as the instruments mentioned above are 
subject to special regulations.” It was proposed to add a final 
article to the effect that the Uniform Law should not apply to 
instruments described as checks but taking the form of a prom- 
ise to pay. This was omitted as unnecessary in view of the pro- 
vision of Article 1 defining a check as “an unconditional order 
to pay.” 157 


GENEVA CONVENTION FOR THE SETTLEMENT OF CERTAIN 
CoNnFLICTs oF LAws 


The provisions of the Convention for the Settlement of Certain 
Conflicts of Laws in Connection with Cheques follow closely the 
similar convention relating to bills of exchange.*** The basis for 
these provisions is to be found in the Draft of the Experts *°° and 
represents a considerable expansion of the three articles in the 
Hague Resolutions.‘ The Convention goes beyond both the 
Draft of the Experts and the Convention for the Settlement of 





156 GENEVA UNiForRM LAw ON Brits oF EXCHANGE AND Promissory NOTES 
art. 70. 

157 REPORT BY THE DRAFTING COMMITTEE 26. 

158 See Hudson & Feller, supra note 1, at 370 et seq. 

159 25. This Draft was followed by the Convention much more closely than 
was the case with the Draft on Conflicts of Laws in connection with Bills of 
Exchange. 

160 Arts. 32-34, 1 ACTES DE LA CONFERENCE DE LA Have (1912) 264. 
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Certain Conflicts of Laws in Connection with Bills of Exchange in 
detailing various situations to be governed by the law of the 
country in which the check is payable.*** Two important differ- 
ences are further to be noted. In connection with bills of ex- 
change it was provided that “ the effects of the obligation of the 
acceptor of a bill of exchange or maker of a promissory note are 
determined by the law of the place in which these instruments 
are payable. The effects of the signatures of the other parties 
are determined by the law of the country in which is situated the 
place where the signatures were affixed.” **’ In connection with 
checks it is provided that: “‘ The law of the country in whose terri- 
tory the obligations arising out of a cheque have been assumed 
shall determine the effects of such obligations ” (Article 5). The 
elimination of any distinction between the law governing the 
obligations of persons primarily liable and those secondarily liable 
on a check may, perhaps, be justified, but it is difficult to justify 
the ambiguous language of the latter provision. It is clear that in 
the case of a bill of exchange the law of the country where the 
signature is affixed will govern.** It is not clear from the text 





161 “ Art. 7, The law of the country in which the cheque is payable shall 
determine: 

(1) whether a cheque must be payable at sight or whether it can be drawn 
payable at a fixed period after sight, and also what the effects are of post-dating 
of a cheque; 

(2) the limit of time for presentment; 

(3) whether a cheque can be accepted, certified, confirmed or visaed, and what 
the effects are respectively of such acceptance, certification, confirmation or visa; 

(4) whether the holder may demand, and whether he is bound to accept, 
partial payment; 

(5) whether a cheque can be crossed or marked either with words ‘ payable 
in account’ or with some equivalent expression, and what the effects are of such 
crossing or of the words ‘ payable in account’ or any equivalent expression; 

(6) whether the holder has special rights to the cover and what the nature is 
of these rights; 

(7) whether the drawer may countermand payment of a cheque or take pro- 
ceedings to stop its payment (opposition) ; 

(8) the measures to be taken in case of loss or theft of a cheque; 

(9) whether a protest or an equivalent declaration is necessary in order to 
preserve the rights of recourse against the endorsers, the drawer and the other 
parties liable.” 

162 GENEVA CONVENTION FOR THE SETTLEMENT OF CERTAIN CONFLICTS OF LAWS 
IN CONNECTION WITH BILLs oF EXCHANGE AND Promissory Notes art. 4. 

163 See the discussion in the first session of the Geneva Convention. REcorps 
OF THE INTERNATIONAL CONFERENCE FOR THE UNIFICATION OF Laws ON BILLS OF 
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of the article whether this is the result intended in the case of a 
check or whether the intention of the parties as to the place where 
the obligation is to arise should be controlling. If the latter is the 
correct interpretation, a distinction has been set up between 
the two classes of instruments for which no reason can be per- 
ceived. The French text is slightly different,*** and the report 
of M. Diena indicates that the same rule was intended to govern 
checks and bills of exchange.*® If so, the English wording is 
rather infelicitous. 

It was also provided in connection with bills of exchange that 
“‘ the question whether there has been an assignment to the holder 
of the debt which has given rise to the issue of the instrument 
is determined by the law of the place where the instrument was 
issued.” *°*° In connection with checks it is provided that “ the 
law of the country in which the cheque is payable shall determine 
. . . whether the holder has special rights to the cover and what 
the nature is of these rights” (Article 7 (6)). A possible rea- 
son for distinguishing between the two classes of instruments in 
this connection would be the fact that checks are drawn on bank- 


ers whose domicil would generally be fixed, whereas if the drawee 
of a bill of exchange were to change his domicil, the place of 
payment would vary accordingly. But such an argument can 
not apply to the Geneva Conventions, since the Uniform Law on 
Checks does not exclude the possibility of checks being drawn on 





EXCHANGE, Promissory Notes AND CHEQUES, Ist Sess. (1930) 429 (League of 
Nations Document, C. 360. M. 151. 1930 II). 

164 The French text reads: “La loi sur le territoire duquel les obligations 
résultant du chéque ont été souscrites régle les effets de ces obligations.” 

165 “ Whereas the experts’ draft declared that the law of the country in which 
each of the parties had affixed his signature to the text should apply in this respect, 
one delegation proposed the adoption of an entirely different system. This delega- 
tion pointed out the drawbacks which might result from the application of a 
multiplicity of laws and urged that the drawer’s obligation in connection with the 
cheque took precedence over all the other obligations. On the other hand, several 
delegations showed a preference for the system resulting from the second para- 
graph of Article 4 of the Convention on Conflicts of Laws with regard to Bills 
of Exchange, etc., which is substantially the same as that which inspired Article 6 
of the experts’ text concerning cheques. Finally, it was the experts’ text which 
prevailed.” Report OF THE DRAFTING COMMITTEE 28. See also RECORDS OF THE 
GENEVA CONFERENCE, 2d Sess. 322-27. 

166 GENEVA CONVENTION FOR THE SETTLEMENT OF CERTAIN CONFLICTS OF LAWS 
In CONNECTION WITH BILLs oF EXCHANGE AND Promissory Notes art. 6, 
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persons other than bankers, and since both the Uniform Laws on 
Bills of Exchange and on Checks require the instrument to con- 
tain an indication of the place of payment.’ From the point 
of view of the drawer the application of the law of the place of 
payment is clearly preferable, since the right in the fund would 
always be governed by a single law, which would also be the law 
where he had deposited the fund. This provision gave rise to 
much discussion in the Conference,*** as some delegations favored 
adherence to the system followed in the previous law on bills of 
exchange. It was finally adopted “on practical grounds, taking 
into account the special character of checks.” *® 

The law of the country in which a check is payable also deter- 
mines the persons on whom a check may be drawn. “ If, under 
this law, the instrument is not valid as a cheque by reason of the 
person on whom it is drawn, the obligations arising out of the 
signatures affixed thereto in other countries whose laws provide 
otherwise shall nevertheless be valid” (Article 3). This pro- 
vision is designed to strengthen the credit of checks and will, to 
some extent, mitigate the effects of the unfortunate omission to 
achieve uniformity in regard to the persons on whom checks may 
be drawn.*” 


GENEVA CONVENTION ON THE STAMP LAws 


The Convention on the Stamp Laws in Connection with Checks 
is substantially a reproduction of the similar convention in con- 
nection with bills of exchange and promissory notes.*** However, 
the protocol to the convention omits any provision similar to that 





167 Article 1 of both Geneva Uniform Laws. In France the transfer of rights 
to the cover is governed by the law of the place issued both for bills of exchange 
and checks. See Cour de Cassation, Feb. 6. 1900, 1900 Srey I, 161; and especially 
the note of M. Lyon-Caen to the same decision. However, in the Geneva Con- 
ference, the French delegation was strongly in favor of the application of the law 
of the place of payment in case of checks. RECORDS OF THE GENEVA CONFERENCE, 
2d Sess. 329. 

168 Jd. at 328-33. 

169 REPORT BY THE DRAFTING COMMITTEE 29. 

170 Article 25 of the German Law of March 11, 1908, provides: “ checks payable 
in a foreign country may also be drawn on such persons on whom checks may be 
drawn according to the foreign law.” 

171 See Hudson and Feller, supra note 1, at 373. 
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of the protocol to the previous convention that “in so far as con- 
cerns the United Kingdom of Great Britain and Northern Ireland, 
the only instruments to which the provisions of the Convention 
shall apply are bills of exchange presented for acceptance or 
accepted or payable elsewhere than in the United Kingdom.'” 
This result was forecast at the first session of the Geneva Con- 
vention where the British delegation had presented articles for a 
draft convention on stamp laws which envisaged differing treat- 
ment for bills of exchange and checks similar to the conventions 
ultimately adopted by the Conference.*” 
A. H. Feller. 


Harvarp LAw SCHOOL. 





172 Protocol to the Convention on the Stamp Laws in Connection with Bills of 
Exchange and Promissory Notes, par. D(1). 
173 RECORDS OF THE GENEVA CONFERENCE, Ist Sess. 435. 
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CorrELL v. Morris WuiTe INc.: A RECENT DEVELOPMENT IN THE 
Law oF CorporATE REORGANIZATIONS.— While the famous Boyd 
case’ has led to the development of judicial machinery for insuring 





| Northern Pac. Ry. v. Boyd, 228 U. S. 482 (1913). The Supreme Court re- 
quired that unsecured creditors be offered a fair participation in the new corpora- 
tion where stockholders of the old corporation were permitted to share in the 
reorganized company on payment of an assessment less than the value of the new 
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the fairness of plans for the reorganization * of insolvent * corporations, 
no generally acceptable scheme has yet been devised to compel recalci- 
trant creditors to accept participation on terms which the court has ap- 
proved. It has generally been assumed that the creditor is entitled to 
cash.* And to assure him the highest possible distributive share, a 
public sale of the assets has always been considered necessary.° The 
circuit court of appeals for the second circuit, in Coriell v. Morris White 
Inc.,° recently recognized, however, that the creditor’s interest could 
adequately be protected without observing the empty and expensive 
ritual of a public sale. The court reversed the decree of the district 
court which assured unsecured creditors a fair participation without 





stock received by them, even though the amount of the mortgage debt would 
leave no equity in the property for such creditors. In the Boyd case the corpora- 
tion involved was a railroad, but the doctrine has been applied to industrials as 
well. Howard v. Maxwell Motor Co., 269 Fed. 292 (S. D. N. Y. 1920) ; see Swaine, 
Reorganization of Corporations: Certain Developments of the Last Decade (1927) 
27 Cor. L. REv. 901, 907, n.21. It has been suggested that the doctrine of the Boyd 
case will be extended to the proposition that the relative priorities of the old se- 
curities which continue to have an interest in the property must not be inequitably 
disturbed by the reorganization. See Swaine, supra, at 907. But see New York 
Trust Co. v. Continental & Commercial Trust & Savings Bank, 26 F.(2d) 872, 875 
(C. C. A. 8th, 1928). 

2 This machinery was created by the courts out of their control over the sale of 
the assets of the corporation. The decree ordering the sale provides for the hearing 
of complaints by certain named classes of creditors. It also provides that the sale 
will not be confirmed if the plan is found by the court to be inequitable within the 
doctrine of the Boyd case. The development of this machinery for supervision may 
be traced through the following cases: North America Co. v. St. Louis-San Fran- 
cisco Ry. (E. D. Mo. March 31, 1916) [unreported, see St. Louis-San Francisco 
Ry. v. McElvain, 253 Fed. 123, 126 (E. D. Mo. 1918)]; Guaranty Trust Co. v. 
Missouri Pac. Ry. (E. D. Mo. Dec. 21, 1916) [unreported, see Walsh Tie & Timber 
Co. v. Missouri Pac. Ry., 280 Fed. 38, 42 (C. C. A. 8th, 1922) ]. For a further im- 
provement on this procedure based on the extension of the Boyd doctrine suggested 
by Mr. Swaine (see note 1, supra), see the decree in Guaranty Trust Co. v. Chi- 
cago, M. & St. P. Ry. (N. D. Ill. April 26, 1926) [unreported, see Guaranty Trust 
Co. v. Chicago, M. & St. P. Ry., 15 F.(2d) 434, 438 (N. D. Ill. 1926)]. An excel- 
lent account of this development is given by Swaine, supra note 1, at 907-11. This 
procedure not only is a source of protection for minority creditors but is helpful to 
reorganization committees because it is a means of establishing the reorganization 
plan so that it can not thereafter be attacked. St. Louis-San Francisco Ry. v. 
McElvain, supra; Phipps v. Chicago, R. I. & P. Ry., 284 Fed. 945 (C. C. A. 8th, 
1922); St. Louis-San Francisco Ry. v. Wall (E. D. Mo. 1918) (unreported, see 
Swaine, supra note 1, at 909, n.28); Chicago, R. I. & P. Ry. v. Lincoln Horse & 
Mule Commission Co., 284 Fed. 955 (C. C. A. 8th, 1922). In the first two cases, 
the creditor had filed his claim in the proceedings; in the latter two, he had not. 

3 A corporation is insolvent in the equity sense if, although its assets exceed its 
liabilities, it is unable to meet its obligations as they mature. This, plus the allega- 
tion that the assets if given no protection against attachments, executions, and sepa- 
rate creditors’ bills will not be enough to pay all creditors, will be cause for equity 
to assume jurisdiction on the creditor’s bill. See Luhrig Collieries Co. v. Interstate 
Coal & Dock Co., 281 Fed. 265, 269 (S. D. N. Y. 1922). If the assets of the debtor 
corporation are less than its liabilities the bankruptcy courts are the proper forum. 
Cf. Municipal Financial Corp. v. Bankus Corp., 45 F.(2d) go2 (S. D. N. Y. 1930); 
(1931) 44 Harv. L. Rev. 991, (1931) 40 YALE L. J. 996. 

4 See ROSENBERG, SWAINE, WALKER, CORPORATE REORGANIZATION AND THE FED- 
ERAL Court (1924) 69; see also the cases cited note 28, infra. 

5 Cf. ROSENBERG, SWAINE, WALKER, Op. cit. supra note 4, at 10. 

6 54 F.(2d) 255 (C. C. A. 2d, 1931). 
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providing a cash alternative. But instead of ordering a public sale, the 
court merely decreed that the value of the assets be appraised at the 
amount such a sale would have realized.? Although the reorganization 
in the Coriell case had already been executed, nothing appears to have 
turned on that factor.* The decision indicates the possibility that even 
where the question arises in limine, the property may be returned by 
decree to the original corporation simply with a provision for an 
appraisal. 

This would undoubtedly mark a desirable development in the law of 
corporate reorganization.® A public sale entails a considerable waste 
of the debtor corporation’s assets; the cost of organizing the new cor- 
poration is only one of the expenses involved. It may even jeopardize 
the ultimate success of the reorganization by causing an undue delay. 
The creditor, moreover, has little to gain by it. That competitive bid- 
ding on a sale preliminary to reorganization is but a theoretical possi- 
bility has long been recognized.‘° The amount which will be realized 
on the property is usually determined by the upset price '! fixed by the 





7 The court, in addition, offered the non-assenting creditors the alternative of 
taking in cash the value of the preferred stock and notes offered them under the 
plan of reorganization and valued as of the date of reorganization in place of the 
appraisal. See Coriell v. Morris White Inc., supra note 6, at 261. It would seem 
that in granting this option the court acted too favorably to the dissenters. If the 
amount realizable in cash from this alternative by these creditors be larger than 
the amount to which they would be entitled under an appraisal, it is because the 
value of these securities ~eflects the value of the assets as part of a going concern, 
the reorganized corporaiion. Yet it seems that all the non-assenter should be en- 
titled to is an aliquot share of the value of the property for purposes of a forced 
sale. See Swaine, supra note 1, at 924; Spring, Upset Prices in Corporate Reorgani- 
zation (1919) 32 Harv. L. Rev. 489, 503. Moreover, there is the possibility that if 
this practice is frequently followed it will lead creditors to wait and elect cash in 
such numbers that reorganization would be made impossible. See Weiner, Conflict- 
ing Functions of the Upset Price in a Corporate Reorganization (1927) 27 Cov. L. 
REV. 132, 139, 142, 143. 

8 If, after the reorganization had been completed, the rights of innocent third 
parties had intervened, or if the injury which would have been caused to the de- 
fendant corporation by a reconveyance was totally disproportionate to the value of 
the complainant’s interest, equity might well have refused to order a reconveyance 
on grounds of balance of convenience. Cf. Jones v. Missouri-Edison Elect. Co., 144 
Fed. 765 (C. C. A. 8th, 1906) ; Beling v. American Tobacco Co., 72 N. J. Eq. 32, 65 
Atl. 725 (1907); Tanner v. Lindell Ry., 180 Mo. 1, 79 S. W. 155 (1904). These 
cases involved a transfer of all the assets of a corporation by a majority of the 
stockholders to a corporation controlled by themselves on such terms as to be in- 
equitable to minority stockholders. See also Cook, Fraud and Ultra Vires in Reor- 
ganizations (1924) 10 A. B. A. J. 780, 781. 

® See RosENBERG, SWAINE, WALKER, loc. cit. supra note 5. 

10 See Investment Registry, Ltd. v. Chicago & M. E. R. R., 212 Fed. 594, 609 
(C. C. A. 7th, 1913) ; Sterson, CRAVATH, ET AL., SomE LecaL PHAsEs OF CORPORATE 
FINANCING, REORGANIZATION AND REGULATION (1917) 204. Derwinc, THE Finan- 
CIAL Poticy oF CorPORATIONS (2d ed. 1926) 964, n.rr, n.ss relates some of the rare 
cases in which there has been competitive bidding. 

11 The effect of the setting of an upset price is that “it reduces the chances that 
the confirmation of the sale will have to be withheld because of the inadequacy of 
the bid.” See Guaranty Trust Co. v. Chicago, M. & St. P. Ry., 15 F.(2d) 434, 442 
(N. D. Ill. 1926). While various methods of fixing an upset price have been sug- 
gested, the courts have not been very clear in stating how they arrive at their 
valuation. See Weiner, supra note 7, at 138, 139. In result, however, the value of 
the assets is usually placed at about two-thirds of the market value of the securi- 
ties which are being foreclosed. Swaine, Joc. cit. supra note 7. 
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court on the basis of an appraisal. An appraisal without a sale would 
accomplish precisely the same result.’* 

Precedent is not lacking where the assets are unmortgaged. The de- 
cree in the Rock Island case * has been explained and defended on the 
ground that the court merely ascertained the cash value of the claims of 
general creditors without the formality of a sale.‘* And a persuasive 
analogy may be found in the treatment accorded minority stockholders 
who dissent from the voluntary transfer of all the corporate assets by 
the majority. The stockholder is entitled to cash*® and it has been 
held that a sale can therefore be made only for cash.1* Nevertheless, 
some courts have refused to enjoin a sale for stock, on condition that 
the majority provide cash for the fair value of the minority’s interest.’’ 
Such decisions recognize that, whatever the difference between a valua- 





12 Of course, if a party shows that this procedure would be prejudicial, or guar- 
anties by posting a bond that a larger sum will be recovered at a public sale, such 
sale should be ordered. Cf. Stokes v. Williams, 226 Fed. 148, 153 (C. C. A. 3d, 
1915). 

18 American Steel Foundries v. Chicago, R. I. & P. Ry. (N. D. Ill. June 12, 
1917) (unreported). The court approved a plan agreed to by 95% of the creditors 
and 99% of the stockholders whereunder creditors were to receive stock in the new 
corporation. Unsecured creditors alone were involved. The court then turned the 
property back to the old corporation and enjoined all claimants from attaching or 
levying on the property of the defendant corporation. Similar decrees were entered 
in ancillary jurisdictions. The decree was sustained in Phipps v. Chicago R. I. & 
P. Ry., supra note 2. 

14 Roberts Walker in RosENBERG, SWAINE, WALKER, Op. cit. supra note 4, at 
44-48, so explained the decree, saying that the court then took the further step of 
fixing the aliquot share to which each creditor was entitled in stock of the new cor- 
poration and that, since this stock had a ready market value in cash, the decision 
stands on the same footing as if only a sale had been eliminated. Of course, the 
implications of the decision sustaining the decree, Phipps v. Chicago, R. I. & P. Ry., 
supra note 2, are much wider. See note 35, infra; cf. Stokes v. Williams, supra 
note 12. The circuit court of appeals for the third circuit sustained a decree of the 
district court, which confirmed a private sale to a reorganization committee by the 
receiver of all the assets of the corporation, apparently including realty. The court 
cited several other cases, unreported, in the federal district court of New Jersey, in 
which this procedure, purporting to follow the state practice, had been adopted. 
See id. at 155. There are examples in state courts of decrees ordering private sales 
of land where the interests of the parties made such a sale desirable. Thompson 
v. Rospigliosi, 162 N. C. 145, 77 S. E. 113 (1913) (partition of land); Cox v. Price, 
22 S. E. 512 (Va. 1895) (foreclosure on a vendor’s lien). If a sale of realty is de- 
creed by a federal court it may be questioned whether it must not be a public sale 
in view of 27 Stat. 751 (1893), 28 U. S. C. § 847 (1926). But with regard to the 
procedure by appraisal, it is to be noted that the statute does not require that 
there be a sale. It merely states that if a sale of realty is decreed by a federal 
court, it shall be a public sale. 

15 In Geddes v. Anaconda Copper Mining Co., 254 U. S. 590 (1921), it was 
held that a minority stockholder was entitled to cash, but could be required to take 
its equivalent, marketable stock of the new corporation. 

16 Forrester v. Boston & Montana Consolidated Copper & Silver Mining Co., 
21 Mont. 544, 55 Pac. 229 (1898), petition for rehearing denied, 21 Mont. 565, 55 
Pac. 353 (1898) ; see Garrett v. Reid-Cushion Land & Cattle Co., 34 Ariz. 245, 260, 
270 Pac. 1044, 1049 (1928). 

17 Jackson Co. v. Gardiner Inv. Co., 200 Fed. 113 (C. C. A. 1st, 1912), petition 
for rehearing denied, id. at 119, decree modified on different interpretation of facts, 
217 Fed. 350 (C. C. A. 1st, 1914) ; see Maxler v. Freeport Bank, 275 Pa. 510, 513, 
119 Atl. 592, 593 (1923); Kremer v. Public Drug Co., 41 S. D. 365, 170 N. W. 571 
(1919). But cf. Mason v. Pewabic Mining Co., 133 U.S. 50 (1890). 
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tion by court officers and one determined by a sale, the right to cash is, 
in substance, preserved without a sale.** The Coriell case suggests 
nothing more. 

The historical association between mortgages and foreclosure by sale 
introduces an additional factor where the property is mortgaged.’® 
But neither the secured creditor nor the debtor has ever had a vested 
right to have execution on the security in any particular manner.”° The 
courts have always selected the means for realizing on the assets given 
as security with an eye to the interests of all the parties." The courts 
have indicated that their interests may demand that the foreclosure of a 
corporate mortgage as a step in reorganization be given peculiar treat- 
ment. Thus the Supreme Court has recognized that the judicial sale of 
a railroad as a going concern would be virtually impossible unless the 
property were exempted from the operation of state statutes providing 
for an equity of redemption.*? And the lower federal courts have ex- 
tended this doctrine to other quasi-public,?* and apparently will extend 
it to private,** corporations where the same considerations prevail. If 
considerations of business convenience demand it, the costly formality 
of a foreclosure sale should similarly be discarded. The Supreme Court 
has as least modified the procedure to permit a speedy reorganization.”® 
Some state courts have apparently gone further and required only a pri- 
vate sale of the corporate assets ** unless cause is shown why such action 





18 Cf. Note (1923) 36 Harv. L. REv. 1007, roto, n.15. 

19 See RosENBERG, SWAINE, WALKER, OP. cit. supra note 4, at 49, 50. 

20 See Royal Trust Co. v. Washburn, B. & I. R. Ry., 113 Fed. 531, 536 (W. D. 
Wis. 1902). 

21 Thus strict foreclosure was displaced by foreclosure by sale because it was a 
more equitable procedure from the point of view of the mortgagee as well as the 
mortgagor. No forfeiture would be worked on the mortgagor, and the mortgagee 
would be entitled to recover any deficiency without being subjected to the incon- 
veniences of strict foreclosure. See 3 Jones, Mortcaces (8th ed. 1928) §§ 1960, 
1961; 3 Story, Equity JURISPRUDENCE (14th ed. 1918) § 1371. Nevertheless strict 
foreclosure was retained in some state jurisdictions where the interests of the par- 
ties made it desirable. Cf. Wilson v. Geisler, 19 Ill. 49 (1857); see Thomas, Strict 
Foreclosure in Illinois (1910) 4 Inu. L. REv. 572, 573; 3 Jones, Mortcaces §§ 1960, 
1962. The courts have also been influenced by the public interest element in deter- 
mining the manner in which execution on the security shall take place. Guaranty 
Trust Co. v. Metropolitan Street Ry., 168 Fed. 937 (C. C. S. D. N. Y. 1909); 
Farmers’ Loan & Trust Co. v. Cape Fear & Y. V. Ry., 82 Fed. 344 (C. C. E. D. 
N. C. 1897), aff'd, sub nom. Low v. Blackford, 87 Fed. 392 (C. C. A. 4th, 1898) ; 
df. Cox v. Price, supra note 14 (private judicial sale on foreclosure of a vendor’s 
ien). 

22 Hammock v. Loan & Trust Co., 105 U.S. 77 (1881). 

23 Equitable Trust Co. v. Washington-Idaho W. L. & P. Co., 300 Fed. 601 
(E. D. Wash. 1924) (electric light and power plant) ; cf. Continental & Commercial 
Trust Savings Bank v. Corey Bros. Const. Co., 208 Fed. 976 (C. C. A. oth, 1913) 
(foreclosure of mechanics lien on irrigation system). 

24 Cf. Beet Growers Sugar Co. v. Columbia Trust Co., 3 F.(2d) 755 (C. C. A. 
gth, 1925) (beet sugar factory contracts with growers which had to be made a year 
in advance) ; Pacific Northwest Packing Co. v. Allen, 116 Fed. 312 (C. C. A. goth, 
1902) (fish-canning plant). 

25 First Nat. Bank v. Shedd, 121 U. S. 74 (1887); cf. Alabama & G. Mfg. Co. 
v. Robinson, 72 Fed. 708 (C. C. A. 5th, 1896). In these cases the sale was decreed 
without the usual prior adjudication of the rights of different claimants to inter- 
ests in the property. 

°6 DEWING, op. cit. supra note 10, at 965, states that this is the practice in sev- 
eral state courts. Nor apparently is this practice limited to foreclosure on person- 
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would be prejudicial or a guaranty is given that a larger sum will be ob- 
tained at a public sale. The public nature of the sale having been elimi- 
nated, this procedure is scarcely distinguishable from the one of ap- 
praisal suggested by the Coriell case. 

The procedure of appraisal, however, still preserves the creditor’s 
right to cash. The court in the Coriell case denied the power of equity 
to substitute for this claim an interest in, or a claim against, the reor- 
ganized corporation. Such a doctrine should not be accepted without 
qualification. The difficulty of raising the necessary funds to satisfy 
the claims of dissenting creditors may render impossible or endanger 
the success of the reorganization of a corporation in the continued op- 
eration of which the public has an urgent interest. This danger is prob- 
ably minimized by the present practice in fixing upset prices, which 
frequently leaves little economic choice to the creditor but to accept 
participation in the reorganization.** This may explain why the courts 
have not found it necessary to deprive the creditor of his cash alterna- 
tive.** 

But there is some analogy for the intervention of equity should the 
public interest demand. In varied situations, equity has radically 
altered the contract rights of both secured and unsecured creditors 
where this element has been present. Receiver’s certificates ** and 
claims for obligations incurred prior to *° the receivership in the opera- 
tion of utilities have been given priority to protect the paramount public 
interest in the continued existence of public utilities. The delay in the 
payment of creditors’ claims caused by the appointment of equity re- 


ceivers where the defendant corporations have apparently been insol- 





alty. Cf. Stokes v. Williams, supra note 12, in which the reasoning of the court 
indicates that a decree confirming a private sale would have been sustained even 
had mortgaged property been involved. 

27 The experience of the Jameson committee in the Chicago, St. Paul & Mil- 
waukee reorganization is instructive. See note 2, supra. Efforts were made to pre- 
vent the reorganization plan from being put into effect pending final adjudication 
of their objections to its fairness so that they could get in on the plan im case their 
claims were not upheld. Jameson v. Guaranty Trust Co. 20 F.(2d) 808, 814 
(C. C. A. 7th, 1927). Compare the attitude of the court in the Frisco reorganiza- 
tion to objections that the upset price fixed was exceedingly low. See St. Louis 
San Francisco Ry. v. McElvain, supra note 2, at 134; see also Weimer, supre 
note 7, at 139-45. Compare note 11, supra. 

23 See Guthrie, Partial Reorganization by Judicial Decree (unpublished paper 
in the Harvard Law School library) 18. A number of cases in the federal courts 
have denied the power of equity to require a creditor to take anything but cash 
for his daim. Werner, Harris & Buck v. Equitable Trust Co., 35 F.(2d) 513 
(C. C. A. roth, 1929), same case in the district Equitable Trust Co. v. 
United States Oil & Refining Co., 35 F.(2d) 508 (D. 

& Trust Co. v. Chicago Rys., 158 Fed. 923 (C. C. 

American Sumatra Tobacco Co., 14 F.(2d) 168, 169 (D. Ga. 1926) ; cf. Im re Alamac 
Operating Corp. 42 F.(2d) 120 (C. C. A. 2d, 1930); Ex parte Moore, 6 F.(2d) 995 
(E. D. S. C. 1925); Jn re Prudential Outfitting Co., 250 Fed. soqg (S. D. N. Y- 
1918). 

ae See Ges. Bins 1a’ Sa. re Si. 5.290 O00; Saotes 
Brake, Shoe & Foundry Co. v. Pere Marquette R. R.. 205 Fed. 14 (C. C. A. 6th, 
1913); Von Boston v. United Rys. of St. Louis, $ F.(2d) $26 (C. C. A. 8th, 1925)- 

3° Fosdick v. Schall, 99 U.S. 235 (1878). For the various limitations that have 
been placed on this doctrine, see Wham, Preference in Railroad Receiverships 
(1928) 23 Inx. L. Rev. 141. 
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vent in the bankruptcy sense may be another instance in which regard 
for interests ** other than those of the creditor has compelled a modifi- 
cation of his contractual right. And where an emergency was proved, a 
state court has recently ** used the convenient language of trusts ** in 
altering the minimum security requirement contracted for in a corpo- 
rate trust indenture, over the objection of a bondholder. The case is 
especially noteworthy, since the corporation was an industrial and the 
public interest was but indirectly involved.** Such instances suggest 
that the creditor’s right to cash on reorganization need not always be 
considered sacrosanct.** 





31 It has been suggested that the effect of immediate liquidation on employees 
who would be discharged, and incidentally on the public, because of the unfavor- 
able state of the labor market, may be of influence. See Douglas and Weir, Equity 
Receiverships in the United States District Court for Connecticut 1920-1929 (1930) 
4 Conn. B. J. 1, 8, 9. But cf. Municipal Financial Corp. v. Bankus Corp., supra 


note 3 

2° New Jersey Nat. Bank & Trust Co. v. Lincoln Mtge. & Title Guar. Co., 148 
Atl 713 (N. J. Ch - 1930) (an emergency caused by the economic depression). 

33 See id. at 715 “. . . a court of equity . . . may in cases of emergency, for 
the preservation of the trust estate and for the protection of the cestuis, authorize 
and direct the trustees to do acts which under the terms of the trust and under ordi- 

nary circumstances they would have no power to do.” Although it does not seem 
doduitie. Ga atasta tn Gio pecttens af somenaiadion Mantidaess: & Semenet 
to clothe their results in conventional language, this language of trusts is at hand. 
See Jacobs, Jurisdiction of Federal Courts in Receivership Cases (unpublished paper 
in the Harvard Law School library) 157. 

34 See id. at 715. There have been a number of cases in which equity has 
altered the security requirements of a mortgage agreement. New York State Rys. 
v. Security Trust Co., 135 Misc. 456, 238 N. Y. Supp. 354 (1929), aff'd, 228 App. 
Div. 750, 238 N. Y. Supp. 887 (1930), (1930) 43 Harv. L. Rev. 1312; 

Detroit United Ry., 226 Mich. 354, 197 N. W-. 697 (1924), (1924) 38 Harv. L. Rev. 
122; see Note (1930) 44 Harv. L. 


33 Cf. Phipps v. Chicago, R. I. & P. Ry.; Chicago, R. I. & P. Ry. v. Lincoln 
Horse & Mule Commission Co., both supra note 2, which sustained the Rock Island 
decree, supra note 13; compare ako the decree affirmed in American Brake S. & F-. 
Co. v. Pittsburgh Rys., 296 Fed. 204 (W. D. Pa. 1918). It would seem that if 
equity has the power suggested no distinction can be drawn between secured and 
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v. Chicago Rys_, supra note 28. And in the Pittsburgh Rys. case, at 
ganization would apparently have been rendered impossible if the 
quired payment in cash at once. The decree in this case turned the 
ay es ae a ee 
months. These cases are, perhaps, less extreme than they appear 
aqgnited Gat hentbelinn toler son chase Ghawteieeentneer d 
joint owners of the corporation along with the stockholders 
giving them an interest directly in the corporation is not altering their 
cally. See Isaacs, Busimess Security and Legal Security (1923) 37 
201, 210. It has been assumed that if the courts force the creditor i 
they will have to participate in the formation o 
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contrary view, see Mr. Robert T. Swaine, id. at 119-22. 
Harv. L. Rev. 1007, 1011. There have been at least two instances of such 
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Tax ANTICIPATION AS A DEVICE FOR THE EVASION OF CoNSTITU- 
TIONAL RESTRICTIONS ON MUNICIPAL INDEBTEDNESS. — Many of the 
measures designed to relieve the current economic distress call for in- 
creased municipal expenditures.’ Not least among the obstacles ? which 
must be faced in making adequate financial provisions are the constitu- 
tional limitations on municipal indebtedness. The panic of 1873 sharply 
revealed the need of some check upon improvident municipal borrow- 
ing.’ Bitter experience had shown that continual borrowing caused in- 
terest charges to cumulate at an ever-accelerating rate * and encumbered 
the future revenues with a mounting debt service.° The major constitu- 
tional amendments consequently adopted were of three types.° Some 
limited the corporate indebtedness to a stated percentage of taxable 





ticipation by federal court judges. Kansas City Ry. & Light Co. v. Metropolitan 
Street Ry. (W. D. Mo. Jan. 11, 1916) (unreported, see Jacobs, supra note 33, at 
145, n.144) ; The Aetna Explosives case (discussed in ROSENBERG, SwWAINE, WALKER, 
op. cit. supra note 4, at 52-64). Compare the control over railroad reorganization 
exercised by the Interstate Commerce Commission. See Note (1931) 44 Harv. L. 
Rev. 838. 

Should equity take the step of offering the creditor something other than cash 
for his claim there will still, however, be the problem of binding the non-resident 
creditor who fails to file his claim. Chicago, R. I. & P. Ry. v. Lincoln Horse & 
Mule Commission Co., supra note 2, held that this could be done. Cf. Dodd, 
Equity Receiverships as Proceedings in Rem (1928) 23 Iv. L. Rev. 105, 116. But 
see Note (1926) 39 Harv. L. Rev. 1076; cf. International Life Ins. Co. v. Sherman, 
262 U.S. 346 (1923). 


1 See Book, How Indianapolis Combines Poor Relief with Public Work (1931) 
20 Nat. Mun. Rev. 513; Dodds, Grand Rapids Scrip-Labor Plan for Unem- 
ployment Relief, id., at 677; Bird, American Cities and the Business Depression, 
id., at 630, 633; The Bond Buyer, Nov. 14, 1931, at 3. New York has authorized 
cities and counties to borrow funds during the emergency period for local relief 
by issuing interest bearing evidences of indebtedness payable within three years. 
N. Y. Laws 1931, c. 798. 

2 Borrowing encounters practical obstacles. Tax delinquency reached the high 
rate of 11% for 1931 collections. See The Bond Buyer, Dec. 12, 1931, at 5. 
Borrowing by current offerings of prime municipal obligations is limited by the 
difficulty in obtaining a market. See The Bond Buyer, Oct. 10, 1931, at 5; id., 
Oct. 17, 1931, at 5; id., Oct. 24, 1931, at 5; id., Nov. 14, 1931, at 5; id., Dec. 12, 
1931, at 5. 

3 See Secrist, AN Economic ANALYSIS OF THE CONSTITUTIONAL RESTRICTIONS 
upON Pusiic INDEBTEDNESS IN THE UNITED STATES (1914) 55 et seq. 

4 See SECRIST, op. cit. supra note 3, at 56, 68; LANCASTER, STATE SUPERVISION 
or MunIcipat INDEBTEDNESS (1923) 12; 1 Ditton, Municrpat Corporations (5th 
ed. 1911) $191. In 1927, interest payments amounted to $310,000,000 or 14% of 
the total current cost of operation, of 250 cities over 30,000 population. CAPITAL 
Expenpitures (Chamber of Commerce of U. S., 1930 ed.) 6; see id., 11, 14, 16; 
STUDENSKY, Pusitic BorrowINnc (1930) 70, 72; ScHuLTz, AMERICAN PUBLIC 
FINANCE AND TAXATION (1931) 175. 

5 See Newell v. People, 7 N. Y. 9, 86 (1852): “ By far the strongest objection 
to the borrowing of money for public purposes, arises from the obligation to pay 
interest. ... The interest often amounts in the end to a greater sum than the 
principal... . The chief object of the restraint imposed was to protect the 
people against the exhausting burden of paying interest.” See also Rowley v. 
Clarke, 162 Iowa 732, 753, 144 N. W. 908, 916 (1913); Cleburne v. Gutta 
Percha and Rubber Mfg. Co., 127 S. W. 1072, 1073 (Tex. Civ. App. 1910); 
Case Threshing Machine Co. v. Camp County, 218 S. W. 1, 2 (Tex. Civ. App. 
1919); 1 Ditton, op. cit. supra note 4, § 191. 

® See the classification in Secrist, op. cit. supra note 3, at 74 et seg.; LAN- 
CASTER, OP. cit. supra note 4, at 24 et seq. 
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values; others required the approval of the electorate for each bond 
issue; while a third group made necessary contemporaneous provision 
for every debt incurred.’ Popular demand for the expansion and mul- 
tiplication of corporate services,* however, soon stimulated search for 
legal devices ® to circumvent the modified ‘“‘ pay-as-you-go ” policy un- 
derlying the constitutional restrictions.*° Of increasing prominence ** 
among these is the anticipation of taxes by means of warrants.’” 

Cash provides the most convenient method of conducting fiscal opera- 
tions during the year, although expenditures extending for periods be- 
yond can be adequately financed by credit transactions. Tax anticipa- 
tion has been resorted to for both purposes. Since tax years usually do 
not coincide with budget years,’* current expenditures must be incurred 
before income is received. ‘This practical consideration moved the 
courts to hold that expenses for the current year were not included 
within the meaning of “ indebtedness,” if sufficient current revenues 
might be expected.’* It was only a short step to say that warrants in 
anticipation of current taxes issued for current expenditures created no 
new debts *° but were merely admissions of indebtedness. The incon- 





7 For a general discussion, see 1 DILLON, op. cit. supra note 4, §§ 190-215; 
6 McQurttan, Municrpat Corporations (2d ed. 1928) §§ 2364-99. 

8 See 1 DILLON, op. cit. supra note 4, § 190; STUDENSKY, op. cit. supra note 
4, at 79. 

9 The following are some of the devices employed with varying success: (1) 
special assessment bonds; (2) lease plus option to purchase; (3) conditional sales 
contracts; (4) bond issues payable from specified revenues. See Note (1931) 
44 Harv. L Rev. 610; Note (1914) 14 Cor. L. Rev. 70; 1 DILLon, op. cit. supra 
note 4, §§ 198-200; 6 McQumtin, op. cit. supra note 7, §§ 2382, 2387-90. 
Exceptions have been frequently incrusted on the constitutional debt restric- 
tions to meet the exigencies of the moment. 1 DILLon, op. cit. supra note 4, § 190. 
The judicial interpretation reveals the influence of the times. In Muskegon 
Heights v. Danigelis, 253 Mich. 260, 235 N. W. 83 (1931), “other calamity ” 
was construed as a generic term which authorized municipal borrowing for un- 
employment relief. 

10 See State v. Atlantic City, 49 N. J. L. 558, 569, 9 Atl. 759, 765 (1887); 
McNeal v. Waco, 89 Tex. 83, 87, 33 S. W. 322, 323 (1895); Terrell v. Dessaint, 71 
Tex. 770, 773, 9 S. W. 593, 594 (1888) ; SECRIST, op. cit. supra note 3, at 59, 68, 69. 

11 The governments in Cook County, including Chicago, in 1930 had antici- 
pated taxes to the sum of $200,000,000. See Martin, Pulling Chicago’s Local Gov- 
ernments “ Out of the Red” (1930) 19 Nat. Mun. REv. 75. 

12 Ordinarily, warrants primarily serve as a mechanism for liquidating claims 
and disbursing payments. See 2 DILton, op. cit. supra note 4, §§ 850-51. Demand 
warrants do not bear interest. Ashe v. Harris, 55 Tex. 49 (1881). But after 
presentation and registration interest is paid. Hartley v. Nash, 157 Ga. 402, 
121 §. E. 295 (1924); see 6 McQurIL1in, op. cit. supra note 7, § 2409. 

13 See Fuller v. Chicago, 89 Ill. 282, 292 (1878). 

14 Dively v. Cedar Rapids, 27 Iowa 227 (1869); Darling v. Taylor, 7 N. D. 
538, 75 N. W. 766 (1898); McNeal v. Waco, supra note 10; Cleburne v. Gutta 
Percha and Rubber Mfg. Co., supra note 5; Terrell v. Dessaint, 71 Tex. 770, 
9 S. W. 593 (1888). When cities are hard pressed for cash, warrants payable 
in three or six months are sometimes issued. Cf. Blue Island State Bank v. 
McRae, 165 Ga. 153, 140 S. E. 351 (1927); see SCHULTZ, op. cit. supra note 4, at 
146. 

15 Phillips v. Reed, 107 Iowa 331, 76 N. W. 850 (1898) ; Cedar Rapids v. Bechtel, 
110 Iowa 196, 81 N. W. 468 (1900); Darling v. Taylor, 7 N. D. 538, 75 N. W. 766 
(1898) ; Blue Island State Bank v. McRae, supra note 14; see French v. Burlington, 
42 Iowa 614, 618 (1875); cf. Morton v. Waycross, 160 S. E. 330 (Ga. 1931). 
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venience *° of conducting current fiscal operations by payment with in- 
dividual tax anticipation warrants instead of cash has been easily 
avoided by a lump sale of warrants anticipating current revenues.'’ 
Since the proceeds are to be disbursed for current expenses, the war- 
rants are exempted from the operation of the debt restrictions.‘* The 
net result of this method of borrowing is necessarily to impose an in- 
terest charge for the payment of current expenditures.’® 

Any constitutional objection to the anticipation of revenues beyond 
the current year for future expenses has been removed by a convenient 
formula. Although such taxes must be actually levied before they may 
be anticipated,”° once levied, the proceeds are said to be constructively 
in the treasury,”" offsetting the claims created by the warrants. No 
additional indebtedness is, therefore, created.** Illinois has developed 
a more logical theory. The warrants are treated as virtual assignments 
of the tax claims in exchange for the money borrowed; thus no indebt- 
edness ever arises.** The warrants must be accepted in full satisfaction 
of any rights ** against the city.2° There can, of course, be no assign- 





16 See Law v. People, 87 Ill. 385, 409 (1877). Tax anticipation warrants have 
often been used to pay employees’ wages. See, e.g., Fuller v. Heath, 89 IIl. 296 
(1876). A statute authorizing a newly created county to anticipate its taxes for 
five years to supply money for current expenses has been upheld. State v. Southern 
Pac. Co., 281 Pac. 29 (N. Mex. 1929). Several constitutions authorize the anticipa- 
tion of taxes. See 6 McQUILLIN, op. cit. supra note 7, § 2379. 

17 Cf. In re State Warrants, 6 S. D. 518, 62 N. W. 102 (1895). 

18 See note 15, supra. 

19 Tax anticipation warrants bear interest. 

20 Springfield v. Edwards, 84 Ill. 626 (1877); Shannon v. Huron, 9 S. D. 356, 
69 N. W. 598 (1896). 

21 See Springfield v. Edwards, supra note 20, at 633; State ex rel. Rankin v. 
State Board of Examiners, 59 Mont. 557, 568, 197 Pac. 988, 993 (1921). Cf. State 
ex rel. Ash v. Parkinson, 5 Nev. 15 (1869) (state anticipation warrants); State 
ex rel. Black v. Eagleson, 32 Idaho 276, 181 Pac. 934 (1919) (state treasury 
notes). The Nevada case exerted strong influence upon subsequent decisions on 
municipal anticipation warrants. 

According to one court, partial or total failure to collect taxes levied never 
occurs in legal theory. See Darling v. Taylor, 7 N. D. 538, 543, 75 N. W. 766, 767 
(1898). But statutes frequently limit to a safe margin the percentage of the tax 
which can be anticipated. See, e.g., Inn. Rev. Strat. (Cahill, 1931) c. 146a, §2 
(75%). And uncollected taxes for the current year can not be anticipated by 
deducting their amounts from the total municipal indebtedness. See Council 
Bluffs v. Stewart, 51 Iowa 385, 396, 1 N. W. 628, 636 (1879). 

22 See cases cited in note 21, supra. 

23 Springfield v. Edwards, supra note 20; see Harrold v. East St. Louis, 197 II. 
App. 121, 125 (1915). Illinois has developed the requirements that the warrants 
must state on their face that they are payable only from an indicated fund so 
that the general credit of the city is not obligated. Fuller v. Chicago, 89 IIl. 282 
(1878) ; see Law v. People, supra note 16, at 396; Harrold v. East St. Louis, supra, 
at 125; People’s National Bank v. Fernald, Com’r, 252 Ill. App. 5, 8 (1929). 

24 See cases cited in note 23, supra. Under the earlier decisions the holder’s 
remedy lay against the government officials for the lax performance of their duties 
to collect and to keep the tax revenue for the warrant holders. See Springfield v. 
Edwards, supra note 20, at 634; Law v. People, supra note 16, at 400. However, 
diversion of the funds has been held to be a breach of corporate duty, imposed by 
a regulatory statute, to preserve the proceeds in trust for the warrant holders. 
This gives the warrant holders a remedy against the municipality itself. Harrold 
v. East St. Louis, supra note 23. 

25 See cases cited in note 23, supra. 
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ment of a claim to a tax which has not yet been levied.*® Levying is, 
therefore, a necessary prerequisite to the anticipation of revenues, even 
for a current expense.*’ Either theory permits accumulation of inter- 
est charges even beyond the fiscal year. 

A constitutional provision for popular approval of all bond issues is 
an even less effective guarantee against the mortgaging of future reve- 
nues by debt service. Circumvention is readily accomplished.** The 
courts have gone far *® to deny negotiable qualities to warrants in order 
to reach the result that these instruments are not bonds.*° Instruments 
designated as warrants, but payable serially in future years,** bearing 





26 See cases cited in note 23, supra. The validity of the claims evidenced by 
the tax anticipation warrants, moreover, necessarily depends upon the legality of 
the tax assessment. Denny v. Spokane, 79 Fed. 719 (C. C. A. goth, 1897). In 
Chicago and Cook County the declaration that the tax assessment was invalid 
produced a serious situation, taxes having been anticipated two and one-half years 
in advance. See Martin, supra note 11, at 75, 77. Further anticipation warrants 
were not marketable. Jd. at 79. Interest charges mounted at the rate of $50,000 
per day. Jd. at 76. Legislation was enacted to legalize tax anticipation warrants 
when reassessment reduced valuation of property, and to authorize payment from 
the proceeds of taxes. Inx. Rev. Stat. (Cahill, 1931) c. 146a, §§ 5, 6; Int. Rev. 
Stat. (Cahill, 1931) c. 146a, $§ 15, 16. 

27 In Springfield v. Edwards, supra note 20, the dissent argued that the phrase 
“to become indebted” in the constitution was not intended to comprehend cur- 
rent expenses, but the majority referred to and rejected the lenient view. See also 
Blanchard v. Benton, tog Ill. App. 569 (1903); see Bishop, AN Economic AN- 
ALYSIS OF THE CONSTITUTIONAL RESTRICTIONS UPON MUNICIPAL INDEBTEDNESS IN 
Ittvots (1928) 29. For a judicial contrasting of the lenient and Illinois views, 
see State v. Atlantic City, 49 N. J. L. 558, 566, 9 Atl. 759, 764 (1887). In South 
Dakota, the tax must actually be levied, but the burden is on the protesting tax- 
payer to show that the tax was not levied. Shannon v. Huron, 9g S. D. 356, 
69 N. W. 598 (1896); Lawrence County v. Meade County, 10 S. D. 175, 72 N. W. 
405 (1897); cf. Spillman v. Parkersburg, 35 W. Va. 605, 615, 14 S. E. 279, 282 
(1891). 

28 But see ArK. Const., art. 16, § 1, which forbids municipalities to issue any 
interest bearing evidence of indebtedness except bonds authorized by law for exist- 
ing indebtedness. Express provisions of contracts for the payment of interest 
have been held to be void. Forrest City v. Bank of Forrest City, 116 Ark. 377, 
172 S. W. 1148 (1915); Gould v. Davis, 133 Ark. 90, 202 S. W. 37 (1918); Bank 
of Commerce v. Huddleston, 172 Ark. 999, 291 S. W. 422 (1927). But a contract 
to pay for a courthouse by county warrants payable in fifteen annual instal- 
ments has been upheld, although obviously, interest charges were in substance 
included. Norman v. Blair, 177 Ark. 649, 7 S. W.(2d) 328 (1928). And war- 
rants issued at a depreciated rate have been enforced at their face value. Frank- 
lin County v. Harriman National Bank, 19 F.(2d) 182 (C. C. A. 8th, 1927), 
certiorari denied, 275 U. S. 542 (1927). 

29 In Keel v. Pulte, 10 S. W.(2d) 694 (Tex. 1928), a climax to a long line of 
decisions, the Texas court circuitously reasoned that instruments designated war- 
rants could not be bonds because the requirement of a referendum had not been 
complied with and noncompliance therewith made them warrants. The lower 
court, which had considered that the warrants were in substance bonds and there- 
fore unconstitutional because not approved by popular vote, was reversed. This 
extreme decision has since been followed. Simms v. Mt. Pleasant, 12 S. W.(2d) 
833 (Tex. Civ. App. 1928). 

80 Littlejohn v. Littlejohn, 195 Ala. 614, 71 So. 448 (1916); Allen v. Abernethy, 
151 S. W. 348 (Tex. Civ. App. 1912); Lasater v. Lopez, 110 Tex. 179, 217 S. W. 
373 (1919); Simms v. Mount Pleasant, supra note 29. 

81 See, e.g., Cowan v. Dupree, 139 S. W. 887 (Tex. Civ. App. rg9r1) ; Stratton 
v. Commissioner’s Court, 137 S. W. 1170 (Tex. Civ. App. 1911) ; Allen v. Abernethy; 
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interest coupons,** containing recitals of compliance with all legal 
requirements,** and possessing negotiable form have been held non- 
negotiable.** With the insertion of recitals to form the basis of an 
estoppel in favor of innocent holders for value *° the last substantial 
distinction between assignability and negotiability tends to disappear. 

While this provision has been construed to require that all borrow- 
ing must be done by bonds,** payment of preéxisting debts by time 
warrants, although it involves credit, is not a borrowing transaction.*’ 
Since contracts usually constitute debts,** time warrants may therefore 
be used for payment of such obligations. But no warrants can issue 
where no debt has yet been incurred.*® This precludes a sale of war- 
rants in bulk to raise cash even for expectable current expenses. At- 
tempts have been made to obtain funds by simulating the creation of 
debts and selling warrants ostensibly issued to meet them.*® Judicial 
detection at early stages is fatal.*‘ But if the device has enabled the 
city to receive the benefits, it will often be estopped to deny the illegal- 
ity of the warrants against an innocent holder for value.** 

The only restriction imposed by the constitutional requirement that 
provision must be made contemporaneously with the incurring of the 
debt is the natural reluctance to bear the tax. Of the three constitu- 
tional limitations this one most clearly illustrates that the substantial 
restraint upon the power to anticipate taxes must be found in the re- 
strictions upon the taxing power itself. Capital improvements could 





Lasater v. Lopez, both supra note 30; Bridgers v. Lampasas, 249 S. W. 1083 
(Tex. Civ. App. 1923). 

32 See, e.g., San Patricio County v. McClane, 58 Tex. 243 (1883). See also 
cases cited in note 31, supra. 

83 See, e.g., Tyler County v. Branch Middlekauf Inv. Co., 20 F.(2d) 504 
(C. C. A. 5th, 1927); Clark v. Pearson & Co., 26 S. W.(2d) 382 (Tex. Civ. App. 
1930), aff'd, 39 S. W.(2d) 27 (1931); Littlejohn v. Littlejohn, supra note 30. 

34 See cases cited in notes 31-33, supra. 

35 Tyler County v. Middlekauf Branch Inv. Co., supra note 33; Hubert v. 
Vero Beach, 93 Fla. 323, 112 So. 52 (1927); cf. Littlejohn v. Littlejohn, supra 
note 30. But recitals can only bind a municipality as to a fact and not as toa 
matter of law. Clark v. Des Moines, 19 Iowa 199 (1865); Sanford v. Chase 
National Bank, 50 F.(2d) 400 (C. C. A. 2d, 1931), certiorari denied, 52 Sup. Ct. 
35 (1931); see Bolton v. Wharton, 161 S. E. 454, 458 (S. C. 1931) ; 6 McQuiILiin, 
op. cit. supra note 7, § 2489. 

The distinction made presents a query. If possession put a thief within the 
tenor of one of these instruments, and should the city pay the thief, would the 
municipality be protected against the legal owner or would the court accord the in- 
strument negotiability to the extent of making this payment in due course? 

86 Ashby v. James, 226 S. W. 732 (Tex. Civ. App. 1921). 

37 See cases cited in note 31, supra. 

38 See McQumLLyy, op. cit. supra note 7, § 2391. 

89 Ashby v. James, supra note 36. 

40 See, e.g., Ashley v. James, supra note 36; Slayton & Co. v. Panda County, 
283 Fed. 330 (C. C. A. 5th, 1922); Payne v. First. Nat. Bank, 291 S. W. 209 
(Tex. 1927). 

41 Ashby v. James, supra note 36. 

42 Austin Bros. v. Patton, 245 S. W. 991 (Tex. Civ. App. 1922), rev’d on other 
grounds, 288 S. W. 182 (Tex. 1926); Slayton & Co. v. Panola County; Payne v. 
First Nat. Bank, both supra note 40. A holder.of warrants issued without com- 
pliance with the constitutional provision has been allowed to recover in quasl- 
contract. Austin Bros. v. Montague County, 10 S. W.(2d) 718 (Tex. 1928). 
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readily be financed by long-term obligations and the burden shifted to 
the future concomitant with accumulated interest if an irrepealable tax 
for a sufficient number of future years could be levied.‘* That the 
purpose of the original amendments has been only partially defeated 
must be ascribed to the constitutional and statutory restrictions on the 
length of the taxable term ** and on the tax rate.*® Sporadic instances *° 
in which present municipal governments have been allowed to bind their 
successors neatly reveals the dangerous adaptability of tax anticipation 
to the purpose of circumvention.*’ Where rigidly enforced, restrictions 
upon the taxing power curtail municipal extravagance. But they offer 
no obstacle to the accumulation of interest. The burden of a mounting 
debt service becomes especially acute through the simplicity of refund- 
ing the obligations incurred in anticipation of taxes.** Refunding bonds 
have been treated as substitutes for obligations originally exempt from 
the constitutional restrictions and have been accorded a similar status.*® 





43 Stratton v. Commissioners Court ;.Cowan v. Dupree; Bridgers v. Lampasas, 
all supra note 31. 

44 Schnell v. Rock Island, 232 Ill. 89, 83 N. E. 462 (1908); Holmgren v. 
Moline, 269 Ill. 248, 109 N. E. 1031 (1915). The constitution may forbid the 
anticipation of revenue for more than the current year. See Feil v. Coeur D’Alene, 
23 Idaho 32, 45, 129 Pac. 643, 647 (1912). In Rowley v. Clarke, 162 Iowa 732, 
144 N. W. 908 (1913), the court considered a statute levying an annual tax for 
ten years and anticipating its proceeds by the sale of interest-bearing warrants 
secured by the tax. The statute was declared to be unconstitutional insofar as 
it anticipated the tax for more than two years, since the legislature convened bien- 
nially and future legislatures could not be bound. But cf. Swanson v. Ottumwa, 
118 Iowa 161, 91 N. W. 1048 (1902). 

45 6 McQUILLIN, op. cit. supra note 7, §§ 2544-47. 

46 Swanson v. Ottumwa, supra note 44. But a federal court denounced the 
same statute, which authorized the anticipation of a special tax levied for twenty- 
two years in the future for the purpose of financing a municipal waterworks. 
Ottumwa v. City Water Supply Co., 119 Fed. 315 (C. C. A. 8th, 1902). The 
federal court declined to be guided by the Iowa decision. See (1903) 16 Harv. L. 
Rev. 442. Cf. Rowley v. Clarke, supra note 44. A statute authorizing the is- 
suance of state certificates of indebtedness in anticipation of a special tax for 
nine years has been held not to conflict with the constitutional limitation on state 
indebtedness. Brown v. Ringdal, 109 Minn. 6, 122 N. W. 469 (1909). The court 
said that consideration of the right of subsequent legislatures to repeal this act 
was unnecessary. A strong dissent argued that a compulsory obligation to levy a 
future tax is a debt within the meaning of the constitution and that the conclusion 
of the court rendered the constitutional provision nugatory. Cf. Feil v. Coeur 
D’Alene, supra note 44; Brown v. Corry, 175 Pa. 528, 34 Atl. 854 (1896). 

47 Procedural difficulties tend to favor circumvention. A protesting taxpayer 
must affirmatively demonstrate that the warrants were invalid at issuance. Ches- 
nutt v. Yates, 177 Ark. 894, 9 S. W.(2d) 37 (1928). Or he must establish the 
falsity of a recital of the validity of refunded warrants. Tyler v. Tyler Building 
and Loan Ass’n, 82 S. W. 1066 (Tex. Civ. App. 1904). Even the parol evidence 
tule has been invoked to exclude evidence proving illegality. Austin v. Patton, 
288 S. W. 182 (Tex. Comm. App. 1926), 294 S. W. 537 (Tex. Comm. App. 1927) ; 
see Hill County v. Colonial Trust Co., 28 S. W.(2d) 787, 791 (Tex. 1929) (dissent). 

48 See, e.g., Forrest City v. Bank of Forrest City, 116 Ark. 377, 172 S. W. 1148 
(1915) ; Gould v. Davis, 133 Ark. 90, 202 S. W. 37 (1918); Tyler v. Tyler Build- 
ing and Loan Ass’n, supra note 47; American Roads Machinery Co. v. Ballinger, 
210 S. W. 265 (Tex. Civ. App. 1919). In Tyler County, Tex. v. Branch Middle- 
kauf Inv. Co., supra note 33, it appeared that the county sold refunding warrants 
bearing 7% interest at 14% discount to mature from 1922 to 1942. 

#9 Huron v. Second Ward Sav. Bank, 86 Fed. 272 (C. C. A. 8th, 1898); see 
Georges v. Union Trust Co., 293 Pa. 364, 373, 143 Atl. 10, 16 (1928). But cf. 
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Inclusion of accumulated interest in the refunding bonds does not affect 
the result.°° 

To expose the specious nature of the formule advanced to justify 
borrowing through tax anticipation would be only to demonstrate the 
obvious. Their very weakness suggests that substantial considerations 
of policy have shaped the results. Multiplication of the city’s pro- 
prietary functions produced pressure on the courts to permit borrow- 
ing necessary for the performance of municipal services. Proper func- 
tioning of municipal government depends upon adequate provision for 
current expenses. A better method than the hand-to-mouth existence 
of tax anticipation for such needs would be to remove the necessity for 
anticipation by arranging that tax collection should approximately 
coincide with expenditure." While borrowing for capital outlay may 
sometimes be desirable, some check is necessary. The only justification 
for the use of tax anticipation warrants is the inflexibility of the consti- 
tutional debt restrictions. Proposed schemes for state administrative 
supervision °* might prove satisfactory.** 





ADEMPTION RESULTING FROM ACTS OF THE GUARDIAN OF AN INSANE 
TrsTaTor. — Where, after a specific bequest has been made, the tes- 
tator has become insane and his guardian has converted the property 
into another form, the question arises whether anything passes to the 
legatee. Repudiating what had been considered the prevailing American 
view,’ the New York Court of Appeals, followed by the Supreme Court 
of Vermont, recently decided that the legacy is adeemed.? 





Sullivan v. City Council, 133 S. C. 156, 130 S. E. 872 (1925). One statute au- 
thorizing the refunding of tax anticipation warrants into general obligations has 
been declared unconstitutional. Glenn v. Board of Commissioners, 201 N. C. 233, 
159 S. E. 439 (1931). This decision would accord with the Illinois theory of tax 
anticipation warrants. Since they never evidenced any right against the city’s 
general credit, refunding would create a new debt. 

50 Interest is considered merely an incident to principal. See Blanchard v. 
Benton, 109 Ill. App. 569, 578 (1903). 

51 This would still leave the city without a business-like surplus to meet unfore- 
seen expenses. Recent Illinois legislation has authorized such a “ working cash 
fund” for the Chicago governments. Il]. Laws 1930 (Sp. Sess.) pp. 24, 49, 98, 
110. The sale of bonds is authorized to raise this fund initially. The proceeds 
are to be lent to the general corporate fund in anticipation of the collection of 
specific taxes which, when collected, are to be used to restore the cash fund. An 
attack upon the statute’s constitutionality on the ground that it authorized the city 
to raise money which was not needed for a public purpose proved unsuccessful. 
Mathews v. Chicago, 342 Ill. 120, 174 N. E. 35 (1930); cf. Stanley v. Jeffries, 
86 Mont. 114, 284 Pac. 134 (1929) (special improvement district revolving fund). 
Arizona has issued state anticipation bonds. Ariz. Stat. 1921, c. 68. 

52 See LANCASTER, Op. cit. supra note 4, at 96. 

58 A revolving fund for capital expenditures has also been suggested. See 
STUDENSKY, Op. cit. supra note 4, at 83, 102, 105. 


1 See notes 30, 31, infra. 

2 Matter of Ireland, 257 N. Y. 155, 177 N. E. 405 (1931). The testator be- 
queathed his preferred stock and thereafter became insane. His committee sold the 
stock, utilizing part of the proceeds for the testator’s care. The trial court decr' 
that the legatee should receive the remaining proceeds. The executor appealed. 
Held, that since the lack of intent of the testator was immaterial, the legacy, being 
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When specific property has been bequeathed, but is no longer in the 
testator’s possession at his death, it is manifest that the specific article 
can not pass to the legatee.* Rather, the courts are concerned with 
deciding whether an equivalent will be given, especially where the pro- 
ceeds are traceable. The early English cases, borrowing from the civil 
law,* construed ademption as a species of revocation, which could take 
place only if the testator intended to revoke the gift by his disposition 
of the property.5 But from Lord Thurlow’s decision in Ashburner v. 
Macguire * to the present, both in England’ and in America,* modern 





specific, was adeemed. The case is commented upon, Note (1931) 41 YALE L. J. 
101. The opinion of the lower court is approved, Note (1931) 17 Va. L. REv. 584; 
Note (1931) 16 Corn. L. Q. 623; (1931) 79 U. or Pa. L. REv. ggo. 

Matter of Barrow’s Estate, 156 Atl. 408 (Vt. 1931). The testatrix bequeathed 
part of the proceeds of the sale of specific realty, directing her executor to sell 
the property. During the subsequent incapacity of the testatrix, the guardian 
sold the realty, expending part of the proceeds for her support. There were ample 
available funds aside from this property. The probate court decreed that the 
plaintiff should receive the full amount of the legacy. The trustees for the estate 
appealed. Held, that the legacy was adeemed to the extent that the proceeds 
had been spent. 

Ademption may be traced to ademptio in the Civil Law, from the verb ademere, 
to take away. See SWINBURNE, TESTAMENTS AND Last WILLS (1590) 277, where 
the word is first applied in English law: “ Ademption is a taking away of the 
legacie before bequeathed.” So used the term broadly covered revocation. Today, 
while the term is often applied to satisfaction of a legacy in the lifetime of the 
testator, it is more commonly applied to the extinction of the subject matter by 
alienation, destruction, or alteration.. See 2 JARMAN, Witts (7th ed. 1930) 1053; 
3 Pomeroy, Equity JURISPRUDENCE (4th ed. 1918) § 1131; 2 Pace, Wits (2d ed. 
1928) § 1325. 

8 E.g., Ross v. Carpenter, 48 Ky. 367 (1849) (death of slave); Brady v. 
Brady, 78 Md. 461, 28 Atl. 515 (1894) (death of cows); Durant v. Friend, 5 De 
G. & S. 342 (1852) (loss of chattels at sea). Ademption by extinction has been 
confined to specific legacies. See 1 Roper, Lecacites (2d. Am. ed. 1848) * 329; 
2 JARMAN, Witts 1053. But by a combination of ademption and abatement a 
demonstrative legacy may be adeemed. Pennsylvania Co. v. Riley, 89 N. J. Eq. 
252, 104 Atl. 225 (1918). Where realty has been devised, and the property has later 
been disposed of, the same problem arises. Some authorities treat this as “ Revoca- 
tion by Alteration of Estate.” See 1 JARMAN, Wits 148. Under prevailing statutes 
permitting after-acquired realty to devolve by will, the question is identical with 
that of ademption. See Roop, Wirts (2d ed. 1926) $§ 368, 370. 

4 See Justrnun, Inst. lib. II, tit. I, § 12. 

5 Orme v. Smith, 2 Vern. 681, better reported in Gilb. Rep. 82 (1711); Part- 
~ - Partridge, Cas. temp. Talb 226 (1736); Chapman v. Hart, 1 Ves. Sr. 271 

1749). 

6 2 Bro. C. C. 108 (1786). Lord Thurlow, in this case, was the first to break 
away from the theory of intent. In 1799 Lord Arden, M.R., in commenting upon 
Ashburner v. Macguire, said, “ That case was determined by Lord Thurlow upon 
very full consideration. His Lordship took, I believe, two years before he gave 
judgment.” See Chaworth v. Beech, 4 Ves. 555, 566. Lord Thurlow later formu- 
lated his rule in clearer form: “I believe it will be a safer and clearer way to 
adhere to the plain rule which I before mentioned, which is to inquire whether the 
specific thing remains or not.” See Stanley v. Potter, 2 Cox 180, 182 (1789), 
followed a week later by Humphreys v. Humphreys, 2 Cox 184 (1789). 

7 Gardner v. Hatton, 6 Sim. 93 (1833) ; Matthews v. Foulsham, L. R. 2 Eq. 669 
(1866) ; Harrison v. Jackson, 7 Ch. D. 399 (1877); In re Brindle, 4 C. P. Div. 336 
(1879) ; In re Lane, 14 Ch. D. 856 (1880); In re Dowsett, [1901] 1 Ch. 398; In re 
Bick, [1920] 1 Ch. 488, (1921) 34 Harv. L. Rev. 438; Re. Corrington, 145 L. T. R. 
284 (1931) ; see 2 JARMAN, WILLS 1053; 2 WiLLIAMs, ExecuTorS AND ADMINISTRA- 
TORS (12th ed. 1930) 860. 

8 This is the overwhelming weight of authority in America. Owen v. Busiel, 
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decisions have decisively overthrown this theory of animus ademendi,° 
at least in all situations except those involving mental derangement. 
The courts, in general, have been satisfied with the objective considera- 
tions of existence or non-existence of the subject matter, regardless of 
the intent or lack of intent of the testator.’° 

Where a change in form of the subject matter of a bequest has taken 
place, without a real change in substance, it has been feared that an 
arbitrary rule would cause hardship.*t Under the letter of Lord Thur- 
low’s rule, an ademption would take place.’? However, the courts have 
consistently held that if the change is merely formal, no ademption will 
result.* So today a corporate reorganization will not affect a legacy of 
specific shares of stock; ** nor where property is described by location 
will a removal to another spot work an ademption.’® 





83 N. H. 345, 142 Atl. 692 (1928), (1928) 27 Micu. L. Rev. 480; First Nat. Bank 
of Boston v. Perkins Inst. for the Blind, 176 N. E. 532 (Mass. 1931); Wyckoff v, 
Perrine, 37 N. J. Eq. 118 (1883) ; Ametrano v. Downs, 170 N. Y. 388, 63 N. E. 340 
(1902). The cases are collected by Smith, Ademption by Extinction (1931) 6 Wis. 
L. REv. 229, 236, n.63. 

® Nevertheless the idea has recurred. Some American decisions have fol- 
lowed the intent theory. Succession of Blackmore, 43 La. Ann. 845 (1891); 
Walton v. Walton, 7 Johns. Ch. 258 (N. Y. 1823); Nooe v. Vanney, 6 Jones Eq. 
185 (N. C. 1861); King v. Sellers, 194 N. C. 533, 140 S. E. 91 (1927). And recent 
dicta would indicate that the idea still influences a few jurisdictions. See Kramer 
v. Kramer, 201 Fed. 248, 253 (C. C. A. 5th, 1912); Estate of Frahms, 120 Iowa 
85, 92, 04 N. W. 444, 447 (1903) ; Merrill v. Winchester, 120 Me. 203, 216, 113 Atl. 
261, 268 (1921) ; Johns Hopkins Univ. v. Uhrig, 145 Md. 114, 123, 125 Atl. 606, 610 
(1924); In re Mandelle’s Estate, 252 Mich. 375, 382, 233 N. W. 230, 232 (1930). 

10 So the legacy has been held adeemed even when the property was taken by 
paramount law. See note 16, infra. The accepted rule that intention controls in 
ademption by satisfaction must be considered exceptional. The distinction may 
well be drawn that in the case of satisfaction the legatee has already received his 
gift, and equitably should not be twice rewarded. On satisfaction, see Barstow, 
Ademption by Satisfaction (1931) 6 Wis. L. Rev. 217. 

11 See Note (1931) 41 YALE L. J. 101, 106. 

12 The specific thing is not there. 

18 Connecticut Trust & Safe Deposit Co. v. Chase, 75 Conn. 683, 55 Atl. 171 
(1903); Goode v. Reynolds, 208 Ky. 441, 271 S. W. 600 (1925); Ford v. Ford, 
23 N. H. 212 (1851) ; In re Leeming, [1912] 1 Ch. 828; cf. In re Kuypers, [1925] 
1 Ch. 244; see 2 WILLIAMS, op. cit. supra note 7, at 863; 2 JARMAN, WILLs 1054. 

14 The question is, how much of a change will be permitted? A mere change 
in the corporate name upon reorgarization will not adeem. Pope v. Hinckley, 
209 Mass. 323, 95 N. E. 798 (1911); Johns Hopkins Univ. v. Uhrig, supra note 9. 
Nor will a stock split up adeem a legacy. In re Mandelle’s Estate, supra note 9 
(alternative ground); Bireley’s Adm’rs v. United Lutheran Church, 239 Ky. 82, 
39 S. W.(2d) 203 (1931); Fidelity Title & Trust Co. v. Yound, ror Conn. 359, 
125 Atl. 871 (1924); In re Clifford, [1912] 1 Ch. 29. And even more substantial 
changes may pass. Skipworth v. Cabell, 19 Gratt. 758 (Va. 1870) (private bonds 
to state bonds); Im re Pierce, 25 R. I. 34, 54 Atl. 588 (1903) (bank merger). 
But cf. Matter of Brann, 219 N. Y. 263, 114 N. E. 404 (1916), (1917) 30 Harv. L. 
Rev. 523 (subsidiaries’ stock issued on dissolution of parent corporation) ; First 
Nat. Bank of Boston v. Perkins Inst. for the Blind, supra note 8 (debentures for 
common stock) ; In re Lane, 14 Ch. D. 856 (1880) (debenture stock for debentures). 

15 Land v. Devaynes, 4 Bro. C. C. 537 (1794). But cf. Shaftsbury v. Shafts- 
bury, 2 Vern. 747 (1716). The cases are collected by Smith, supra note 8. See 
2 WILLIAMS, op. cit. supra note 7, at 864, 865. Upon this ground bequests of 
savings bank deposits have been held not to be adeemed when they were re- 
moved to a bank different from that named in the will. Willis v. Barrow, 218 Ala. 
re . So. 678 (1929); Prendergast v. Walsh, 58 N. J. Eq. 149, 42 Atl. 1049 

1899). 
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The harshness of applying an objective test may be more clearly 
revealed where the property has been converted or changed in char- 
acter by paramount law, without any act of the testator..° Ametrano 
vy. Downs *" early raised this point in America; it was held that where 
devised realty was taken by eminent domain, the devise was neverthe- 
less adeemed. Clearly, upon a strictly objective test, there was nothing 
upon which the devise could operate. But it has sometimes been sug- 
gested that the rationale of the majority rule is that an animus ademendi 
is conclusively presumed; ** if so, the absence of any opportunity for 
intent would militate against the application of the rule.’® The argu- 
ment has been answered by the consideration that the testator could 
still alter his testamentary dispositions; therefore, failure to do so would 
raise the presumption.” This is merely to say that the altered circum- 
stances are a sufficient reminder that the will should be revised. 

But in cases of conversion by the committee of a deranged ward, 
where the testator’s insanity precludes a further testamentary disposi- 
tion, no such argument is open; and today this is the chief phase of the 
ademption problem presenting substantial difficulties.2t Unquestion- 
ably proper conservation of the lunatic’s estate frequently necessitates 
reinvestment of his property, and frequently property must be sold to 
meet the necessities of caring for the incompetent. It is often impos- 
sible for the guardian to regard testamentary provisions when selecting 
property to be disposed of, and in fact the will of the testator may be 
inaccessible.2* It has been suggested that the possibility of ademption 
may allow a guardian to determine which legatee he will favor by his 
choice of property to be disposed of.?* Accordingly those whom the 





16 These cases present difficulty only where traceable proceeds remain as a 
result of the change. It has been suggested that a legacy would not be adeemed 
in such a case. See 2 Wittiams, ExecutTors (7th Am. ed. 1895) 637; GARDNER, 
Wits (1903) 565. But the authorities generally hold the legacy adeemed. 
Ametrano v. Downs, supra note 8; Pleasant’s Appeal, 77 Pa. 356 (1875); Watts 
v. Watts, L. R. 17 Eq. 217 (1873); Frewen v. Frewen, L. R. 10 Ch. App. 610 
(1875) ; Manton v. Tabois, 30 Ch. D. 92 (1885). 

17 Supra note 8. 

18 See Kramer v. Kramer, supra note 9, at 253; Merrill v. Winchester, supra 
note 9, at 216, 113 Atl. at 268; WorRNER AND WISLIZENUS, DECEDENT’s EsTATES 
(1913) 394. But cf. Hoke v. Herman, 21 Pa. 301, 305 (1853). 

19 Jn re Mandelle’s Estate, supra note 9 (alternative holding) ; cf. cases cited 
infra notes 30, 31. 

20 Cf. Brandreth v. Brandreth, 54 Misc. 158, 103 N. Y. Supp. 1074 (1907); 
Snediker v. Ellis, 136 Misc. 607, 241 N. Y. Supp. 563 (1930). The court in these 
cases attempted to distinguish Ametrano v. Downs on the ground that the testator 
had ample opportunity to change his testamentary disposition. 

21 The same problem may conceivably arise wherever a testator is incapable 
of altering his testamentary dispositions, and his property is in the control of a 
guardian with powers of disposition and sale. See, e.g., Uniform Veteran’s 
Guardianship Act, 9 Unrr. Laws ANN., supp. 1930, 297, Note (1932) 80 U. or Pa. 
L. Rev. 556; cf., e.g., N. Y. Correction Law, arts. 13, 14, §§ 323, 369; Kan. Rev. 
Star. ANN. (1923) § 2008 (guardianship of convicts’ estates). 

22 Cf. Mastick v. Superior Court, 94 Cal. 347, 29 Pac. 869 (1892); see WOER- 
NER, AMERICAN LAW OF GUARDIANSHIP (1897) 507. 

*3 See Wilmerton v. Wilmerton, 176 Fed. 896, 900 (C. C. A. 7th, 1910), 
certiorari denied, 217 U. S. 606 (1910); 2 Pace, Writs § 1338; Note (1931) 17 VA. 
L. Rev. 584, 588. 
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testator has particularly favored may lose by the application of the pre- 
vailing rules of ademption.** 

It was once thought that earmarking the proceeds might save them 
to the legatee or devisee,”° but the illogicality of this was quickly ap- 
parent.?® If the test is wholly external, it should make no difference 
whether the bequeathed property is destroyed, alienated, taken by para- 
mount authority, or converted by a guardian.*” Likewise it should be 
immaterial whether the proceeds have been segregated or absorbed into 
the general estate. In any case the will can not operate upon that 
specific property. The English cases and the decisions of a number 
of American jurisdictions are in accord with this view.?® 

Criticisms *® of the general rule overlook the fact that any other 
would frequently permit a disposition of the proceeds without compli- 
ance with the long established statutory requirements for the execution 
of wills. Of course, it is conceivable that a specific legacy should be un- 
affected by any change whenever the proceeds are traceable, despite 
the violence done to the language of the will. But such a doctrine would 
work as arbitrarily as the one criticized unless the testator’s intent could 
be discovered. The difficulties of proof and the possibilities of fraud 
that would be encountered are certainly among the evils which the 
statutory requirements were designed to prevent. The disposition can 
be made to conform to the testator’s intent with certainty only if that 
intent is expressed in the will. Viewed in this light a definite rule 
minimizes the possibility of hardship by offering the draftsman a reliable 
means of determining the desired result. 

Nevertheless, some courts have revolted at the hardship occasioned 
by a strict application of the general rule to insanity cases. Led by 
Wilmerton v. Wilmerton *° some American jurisdictions have reverted 
to the older concept of intent and declared that in the absence of an act 
of the testator, no ademption would take place, at least so far as the 
proceeds were traceable.** On the theory that the real basis of the 





24 See Lord Jesselil, M.R., in Harrison v. Jackson, supra note 7, at 341. 

25 Sir Gifford, V.C., in Jones v. Green, while holding the bequest of an insane 
testator adeemed, suggested that the result might have been otherwise if the 
proceeds had been earmarked. L. R. 5 Eq. 555, 559 (1868). 

26 The suggestion of Sir Gifford was expressly dissaffirmed in Jn re Freer, 22 Ch. 
D. 622 (1882). 

27 See notes, 3, 16, supra. 

28 The early English view allowed the specific legatee to recover, apparently 
upon the theory that no act of the testator could be presumed. Browne v. Groom- 
bridge, 4 Madd. 495 (1819); Jenkins v. Jones, L. R. 2 Eq. 323 (1866). These 
cases were later overruled. Jones v. Green, supra note 25; In re Freer, supra 
note 26; see 2 JARMAN, Wits 1054. The Scotch law is unique. A sale of be- 
queathed property by an insane testator’s committee will only adeem if the sale is 
proper and would have been unavoidable had the testator remained competent. 
MacFarlane v. MacFarlane, [1910] Sess. Cas. 325; see 2 Pace, Wixts § 2225. 

Hoke v. Herman, supra note 18; Matter of Cooper, 94 N. J. Eq. 380, 119 Atl. 
634 (1923), reversed, 95 N. J. Eq. 210, 123 Atl. 45 (1923) 30 A. L. R. 673, 676, 
are the American cases. 

29 See, e.g., Notes (1931) 41 Yate L. J. ror; (1931) 17 Va. L. Rev. 584. 

80 Supra note 23. The testator’s guardian withdrew a bequeathed bank de- 
posit, and mingled the funds with the general estate. Held, that the legatee was 
entitled to the amount of the bequest. 

81 Morse v. Converse, 80 N. H. 24, 113 Atl. 214 (1921); Matter of Coopet, 
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prevailing rule is a conclusive presumption of the intent of the testator 
to adeem, it is said that since the testator is insane and “ legally dead ” 
there can be no basis for the presumption. Although it has been con- 
tended ** that this theory is technically consistent with Ametrano v. 
Downs, it would seem that the basis of that case is logically inconsist- 
ent with the result here attained. Yet until recently this was consid- 
ered the prevailing American rule, and upon the essential justice of its 
results, it has frequently been approved.** It is difficult to see how the 
doctrine can be supported.** Both in origin and in logic, the modern 
rule would seem to rest upon the assumption that all intent is immate- 
rial.2° Moreover, whatever may have been the desirability in 1700 of 
such an inquiry into intent, today these decisions would seem to violate 
both the letter and the spirit of the provisions for execution and revo- 
cation in the Wills Act ** and similar statutes.** 

The harshness of the general rule in insanity cases may be mitigated 
without resorting to an outworn and illogical theory. One obvious 
solution is to preclude any question of ademption by construing all pos- 
sible legacies as demonstrative.** Although there has been some evolu- 
tion in this direction,*® the possibilities are necessarily limited so long 
as wills continue to be drawn making specific bequests which might bet- 
ter have been demonstrative. Proper guardianship may well include a 





95 N. J. Eq. 210, 123 Atl. (1923), (1924) 37 Harv. L. Rev. 1141; Matter of Carter, 
71 Misc. 406, 130 N. Y. Supp. 201 (1911); cf. National Board v. Fry, 293 Mo. 
399, 239 S. W. 519 (1922); Lamkin v. Kaiser, 256 S. W. 558 (Kansas City Ct. of 
App. 1923), Note (1924) 24 Cor. L. REv. 405, 408. In the light of Matter of 
Ireland, supra note 2, Matter of Carter, supra, must be considered overruled. 
Several cases have reached similar results upon statutory interpretation. See 
note 45, infra. 

82 Cf. note 20, supra. 

83 See 2 Pace, WILLS § 1338; 2 ALEXANDER, COMMENTARIES ON WILLS (1917) 
§ 720; WOERNER AND WISLIZENUS, loc. cit. supra note 18; Note (1931) 17 Va. 
L. Rev. 584; Note (1931) 16 Corn. L. Q. 623; (1931) 79 U. oF Pa. L. Rev. ggo. 

84 See 3 WOERNER, AMERICAN LAW OF ADMINISTRATION (3d ed. 1923) 1532. 

35 This was certainly the view of Lord Thurlow in Stanley v. Potter, supra 
note 6. 

86 7 Wn. 4 & 1 VICT., c. 26 (1837). 

87 The provisions of the Wills Act have been substantially reénacted in all of 
the British dominions. For a collection of the colonial statutes, summarized, see 
3 ALEXANDER, op. cit. supra note 33, at 2615 et seg. Many of the American 
jurisdictions have statutes substantially similar to the Wills Act, and all American 
jurisdictions make careful provision for execution and revocation of wills in a 
formal manner. For a collection of the American statutes, summarized, see 
Tirrany, Lecat anp Business Forms (Cutler’s 2d ed. 1927) 2111-24. 

88 For the history of demonstrative legacies, see Note (1931) 41 Yate L. J. 
103, n.12. Today the demonstrative legacy has been universally upheld. See 
3 Pomeroy, op. cit. supra note 2, § 1133; WrLLiaMs, Personat Property (18th 
ed. 1930) 676. 

8° A number of decisions have gone very far in the construction of legacies as 
demonstrative. Kenaday v. Sinnott, 179 U. S. 606 (1900) (“ Currency entered 
on my bank book”); Spinney v. Eaton, 111 Me. 1, 87 Atl. 378 (1913) (“50 
shares of my preferred stock”); Maxim v. Maxim, 129 Me. 349, 152 Atl. 268 
(1930), (1931) 15 Minn. L. Rev. 728; Johnson v. Conover, 54 N. J. Eq. 333, 35 
Atl. 291 (1896); Mytton v. Mytton, L. R. 19 Eq. 30 (1874). But a number of 
decisions have reached contrary results. Estate of Jepson, 181 Cal. 745, 186 Pac. 
352 (1919) ; Nusly v. Curtis, 36 Colo. 464, 85 Pac. 846 (1906) ; Thayer v. Paulding, 
200 Mass. 98, 85 N. E. 868 (1908). 
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study of the ward’s will, so that legacies and devises will not be need- 
lessly sacrificed.*® In this connection statutory changes may be desir- 
able to make the provisions of the ward’s will available to a committee 
in lunacy.** Court authorization of a conversion of a lunatic’s prop- 
erty might be withheld unless it appeared that the disposition was nec- 
essary and desirable in the light of the will and the needs of the ward. 

Statutory regulation may be necessary to attain completely satis- 
factory results.‘ England has enacted comprehensive legislation which 
would seem sufficiently inclusive for all contingencies.** However, few 
American jurisdictions have legislated upon the subject,‘ and even 
where some legislation has been enacted, the statutory system is in- 
complete.*° Even without statutes or further judicial construction, 









40 Cf. Matter of Barrow’s Estate, supra note 2, where there were ample other 
funds that might have been utilized without selling the property in question. 

41 The English laws provide for this. Under the Lunacy Act, 1890, the Lunacy 
Rules that have been formulated give the guardian access to the will of his ward 
with power to compel its surrender. RuLes In Lunacy, 1925 S. R. & O. 1040, 
r. 7, 8; see Mitts AND PoyserR, MANAGEMENT AND ADMINISTRATION OF ESTATES IN 
Lunacy (2d ed. 1927) 35, 42. The guardian is required to earmark the proceeds 
of any devised or bequeathed property. See MILLs AND Poyser, op. cit. supra, at 35; 
HeEywoop Anp Massey, Lunacy PRACTICE (1920) 137; cf. Stat. ONT. REv. (1927) 
c. 98, § 18(3). 

42 The analogy of the rule in equity that there is no conversion of a decedent’s 
property when sold for debts pursuant to court order may offer a legal technique 
for reaching the result of the Wilmerton case in the absence of legislation. Cf. Na- 
tional Board v. Fry; Lamkin v. Kaiser, both supra note 31. But see Note (1924) 
24 Cot. L. REv. 405. 

43 By the Lunacy Act of 1853, proceeds of a sale of realty by a committee 
in lunacy retained their character as realty, and passed to the heir or devisee. 
16 & 17 Vict., c. 70, § 119 (1853). This was construed to be inapplicable to per- 
sonalty. Jones v. Green, supra note 25. By a later amendment to include person- 
alty, the defect was remedied in the Lunacy Act of 1890. 53 VicT., c. 5, § 123(1) 
(1890) ; Re Palmer, [1911] W. N. 171; Im re Hodgson’s Trusts, [1919] 2 Ch. 189; 
In re Silva, [1929] 2 Ch. 198; cf. In re Walker, [1921] 2 Ch. 63. By the Law of 
Property Act, 1925, broad powers are given to the courts to direct a settlement 
of the property of a lunatic, whenever “the court is satisfied that any person 
might suffer injustice.’ 15 Gro. V, c. 20, §171 (1925). A lapse was held suf- 
ficient to invoke this section. Jn re Alice Freeman, [1927] 1 Ch. 479. 

44 Only two states have directly legislated upon ademption. The Georgia 
statute merely enacts the prevailing common-law rule. Ga. Cope ANN. (Michie, 
1926) § 3908; cf. note 8, supra. Kentucky provides that the conversion of property 
devised to “ one of the testator’s heirs,” whether with or without the assent of the 
testator, shall not be adeemed, unless the testator affirmatively so intended, his 
intention to be gathered from parol evidence. Ky. Stat. (Carroll, 1930) § 2068; 
Wickliffe’s Executors v. Preston, 4 Metc. 178 (Ky. 1862); see Dillender v. Wilson, 
228 Ky. 758, 760, 16 S. W.(2d) 173 (1929). 

45 Based upon the English Lunacy Act of 1853, supra note 43, several statutes 
provide that the proceeds of a sale of realty by the guardian of a lunatic shall 
retain their character as realty and pass to the devisee. Conn. GEN. Stat. (1930) 
§ 4945; Hawatt Rev. Laws (1925) $3101; Micn. Comp. Laws (1929) § 14394; 
Nes. Comp. Stat. (1929) § 38-606; N. Y. C. P. A. (1931) § 1402; Ore. Cope ANN. 
(1930) § 11-1405; Va. Cope Ann. (Michie, 1930) § 5347; W. Va. Cope (1931) ¢- 
37-1, § 10. Under such provisions it has been held that no ademption took place 
when devised realty was sold by a guardian. Brendreth v. Brendreth, supra note 20; 
Matter of Garlick’s Estate, 96 Misc. 653, 161 N. Y. Supp. 1113 (1916); Snediker 
v. Ellis, supra note 20; In re Barnes Estate, 162 Mich. 79, 127 N. W. 37 (1910): 
Similar statutes have been held not applicable to personalty. See note 43, supra. 
But the Tennessee statute applies to both realty and personalty. Tenn. CODE 














NOTES 717 


many if not all of the present difficulties could be eliminated by proper 
draftsmanship of wills.*® Ordinarily demonstrative legacies would serve 
to carry out the testator’s wishes. If a bequest in specie is desired, the 
bequest of an equivalent in the alternative should be added.*7 The use 
of unqualified specific bequests would thus be limited to cases where the 
testator desires that nothing shall pass if the specific property can not 
be given. In view of the possibility that in any case ademption might 
take place after the testator is powerless to remedy it,** it would seem 
sheer negligence in the draftsman to fail to anticipate it.*® 





DECLARATORY RELIEF IN WESTERN INTERSTATE WATER DISPUTES. 
— The enactment of declaratory judgment statutes in the states was 
everywhere greeted with approval... The movement to extend this 
“reform ” to the federal system ° received a check in 1927, however, 





Ann. (Williams, Shannon, March, 1932) $9242. In North Dakota the power of 
the guardian to sell bequeathed or devised property is limited, all other property 
being required to be sold first. N. D. Laws 1929, c. 126, amending N. D. Laws 
1925, C. 130, § 29. 

46 See the forms suggested in TucKEeR, TESTAMENTARY ForMs AND NOTES ON 
Wilts (1912) 238 et seg.; Hate AND Dorr, Wit MemMoranpum (2d ed. 1926) 
III 2. 

47 See PoMEROY, op. cit. supra note 2, at 2631. 

48 On January 1, 1928, there were 264,228 patients in state hospitals for mental 
diseases in the United States, an increase of 105,132 in the preceding eighteen 
years. MENTAL PATIENTS IN StTaTE Hospirats (U. S. Census Bureau, 1930) Table 
20A, p. 38. 

49 It may be observed that the possibility of ademption is not even suggested 
by the forms published for the use of lawyers in many recent form books. See, 
e.g., BRADBURY, LAWYER’s MAnuat (N. Y. Forms, 4th ed. 1931) ; CALDWELL, Com- 
PLETE KENTUCKY Form Booxk (1927); CHurcH, LeGAL-BusINEss Forms (1925) ; 
Duntap, Book or Forms (3d ed. 1930); Fats, FLorma Forms (1926) ; Goxps- 
BOROUGH, FORMS AND PRECEDENTS (1922); GREGORY, FoRMS FOR VIRGINIA AND 
West Vircrinia (2d ed. 1925); Lewis, PREPARATION AND CONSTRUCTION OF WILLS 
(1926); McCamisu, Kansas Form Boox (1928); NicHors, ANNOTATED Forms 
(1925); Tiurrany, Forms (Cutler’s 2d ed. 1927); WrinsLow, Forms UNDER THE 
Cope (2d ed. 1915). 


1 A declaratory judgment is to be distinguished from an advisory opinion. 
Although the former determines the rights of the parties for the future and no 
execution, such as an injunction, need be prayed for, it is binding on the parties 
and rendered only after an actual controversy has arisen. The latter requires 
neither adverse parties nor a litigated issue and the opinion is not binding as a 
precedent. For a thorough study of the nature and history of declaratory relief, 
see Sunderland, A Modern Evolution of Remedial Rights — The Declaratory Judg- 
ment (1917) 16 Micu. L. Rev. 69; Borchard, The Declaratory Judgment — A 
Needed Procedural Reform (1918) 28 Yate L. J. 1, 105. Contemporary comment 
portrays the enthusiastic approval with which this judicial reform was greeted. 
See Borchard, The Uniform Act on Declaratory Judgments (1921) 34 Harv. L. Rev. 
697; Cooper, Locking the Stable Door Before the Horse Is Stolen (1922) 16 ILL. 
L. Rev. 436; Kerr, Declaratory Judgments (1922) 94 Cent. L. J. 190; Levi, The 
Declaratory Judgment (1922) 94 Cent. L. J. 75; Borchard, The Declaratory Judg- 
ment in the United States (1931) 37 W. Va. L. Q. 127; Borchard, The Constitu- 
tionality of Declaratory Judgments (1931) 31 Cor. L. Rev. 561; Note (1922) 31 
Yate L. J. 419; Note (1922) 10 Catir. L. Rev. 158; Note (1922) 4 Inv. L. Q. 126. 
_ ? A federal declaratory judgments act was passed by the House of Representa- 
tives but died in Senate Committee. H. R. 5623, 7oth Cong. rst Sess.; see 69 Conc. 
REC. 1680, 2025 (1928). 














718 HARVARD LAW REVIEW 
when, in Liberty Warehouse Co. v. Grannis,> the Supreme Court de- 
clared that the federal courts had no jurisdiction to decide a case 
brought under a state declaratory judgment statute. A year later, the 
Court’s hostility to this type of relief was emphatically reiterated by 
Mr. Justice Brandeis in Willing v. Chicago Auditorium Ass’n.*| While 
both decisions might probably have been rested on much narrower 
grounds,® the Court has given no indication that they will be confined 
to “ their own peculiar facts ” and has, on several occasions, cited them 
with approval.® Criticism of the Grannis and Willing cases has come 
from every quarter.’ Familiar precedents have been marshalled to sus- 











8 273 U. S. 70 (1927). A petition was brought in a federal district court 
against the Commonwealth Attorney of Kentucky under a Kentucky declaratory 
judgment statute praying for a declaration of the petitioner’s rights and duties 
under a state codperative marketing statute and asking that the statute be declared 
unconstitutional. 

4 277 U.S. 274 (1928). A suit in the nature of a bill to remove cloud on title 
was brought in the state court and was removed to the federal district court. The 
district court’s dismissal for want of equity jurisdiction was reversed by the Circuit 
Court of Appeals. The Supreme Court reversed and held that motions to remand 
the suit to the state court should have been granted. Mr. Justice Brandeis said that 
what the plaintiff sought was a declaratory judgment and that “To grant that 
relief is beyond the power conferred upon the federal judiciary.” Jd. at 289. 
“. . . the proceeding is not a case or controversy within the meaning of Article III 
of the Constitution.” Jd. at 289. 

Article III, § 2 provides that “ The judicial Power shall extend to all Cases, in 
Law and Equity, arising under this Constitution, the Laws of the United States, 

[and] to controversies between two or more States. . . .” The court distin- 
guished certain types of cases which it had previously refused to consider. Jd. at 
289. This was not a moot case. Cf. United States v. Alaska S. S. Co., 253 U.S. 
113 (1920). It was not an abstract question. Cf. Texas v. Interstate Commerce 
Comm., 258 U. S. 158 (1922). The judgment of the Court would be final. Cf. 
Gordon v. United States, 117 U. S. 697 (1865). There were adverse parties. Cf. 
South Spring Hill Gold Mining Co. v. Amador Medean Gold Mining Co., 145 U. S. 
300 (1892). There was no lack of substantial interest in the plaintiff. Cf. Fairchild 
v. Hughes, 258 U. S. 126 (1922). His alleged interest was definite and specific. 
Cf. New Jersey v. Sargent, 269 U. S. 328 (1926). For a collection of relevant 
problems, see FRANKFURTER AND Katz, CASES ON FEDERAL JURISDICTION AND Pro- 
CEDURE (1931) c. 1; Note (1927) 41 Harv. L. Rev. 232. 

5 The Grannis case might have been decided solely on the fact that the state 
declaratory judgment statute was not such a procedural matter as to come within 
the Conformity Act. See (1927) 40 Harv. L. Rev. 903. In the Willing Case, 
Mr. Justice Stone pointed out in his concurring opinion that it was enough to de- 
cide that the suit was not one within the equity jurisdiction conferred by the 
Judicial Code. See Willing v. Chicago Auditorium Ass’n, 277 U. S. 274, 291 
(1928). See also note 7, infra. 

6 See Liberty Warehouse Co. v. Burley Tobacco Growers’ Co-operative Mar- 
keting Ass’n, 276 U. S. 71, 89 (1928); Ex parte Bakelite Corp., 279 U. S. 438, 454 
n.14 (1929); Piedmont & Northern Ry. v. United States, 280 U. S. 469, 478 (1930) ; 
Barker Painting Co. v. Local No. 734, Brotherhood of Painters, 281 U. S. 462, 464 
(1930); Federal Radio Comm. v. General Electric Co., 281 U. S. 464, 469 
(1930). See also Borchard, The Constitutionality of Declaratory Judgments 
(1931) 31 Cor. L. Rev. 561, 594. 

7 See Note (1927) 25 Micu. L. Rev. 529; Note (1927) 100 Cent. L. J. 95; 
Note (1927) 13 Va. L. Rev. 644; Note (1927) 36 Yate L. J. 845. It has gener- 
ally been considered undesirable to preclude the federal courts from giving declara- 
tory relief. See F. W. G., The Anticipatory Declaratory Opinion of the Supreme 
Court of the United States That the Rendering of Declaratory Judgments Was Not 
Within the Constitutional Jurisdiction of That Court (May, 1928) 13 Mass. L. Q. 
43; Note (1929) 23 Inu. L. Rev. 595; Note (1928) 38 Yate L. J. 104. The deci- 
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tain the power of the federal courts to give declaratory relief,® and in- 
stances have been adduced in which the Supreme Court has itself granted 
relief essentially declaratory in nature.® It seems always to have been 
assumed that a procedure approved by the state courts would serve 
equally well in the federal system.*® That special considerations may 
govern the determination of some questions of public law, however, is 
suggested by an examination of the Western water controversy which 
was recently brought before the Court in Arizona v. California. 

In the Colorado River basin, the problems of irrigation and reclama- 
tion of vast regions,'* of supplying water and power to large metropoli- 
tan areas,’* and of eliminating a constant flood menace to the Imperial 
Valley,'* have pressed for solution. The problems created by an insuffi- 
cient water supply have been complicated by a dissimilarity of state 
water law.1° To determine the physical potentialities of the basin, 
Congress has, from time to time, directed investigations.** A solution 
of the engineering and economic problems is impossible, however, with- 
out adjusting the competing claims of the states to the water in the 





sion of the Circuit Court of Appeals had been approved. See (1927) 41 Harv. L. 
REv. 104. 

8 In suits to remove cloud on, and to quiet title, in construing wills and giving 
directions to trustees, in registering title, in declaring marriages void, in allowing 
stockholders to enjoin a corporation from paying a tax alleged to be illegal, courts 
have in effect given declaratory relief. See Borchard, supra note 6, at 601, n.119; 
Note (1929) 23 Inu. L. Rev. 595; (1930) 6 Inn. L. J. 118. Cf. Gaines v. Fuentes, 
92 U. S. 10 (1875); La Abra Silver Mining Co. v. United States, 175 U. S. 423 
(1899). 

9 In Pierce v. Society of Sisters, 268 U. S. 510 (1925), the Court enjoined en- 
forcement of a state statute which was not to take effect until more than a year 
from the date of the opinion. A suit to enjoin the enforcement of a state alien 
land law was entertained in Terrace v. Thompson, 263 U. S. 197 (1923), even 
though the petitioners had as yet not committed such acts as to bring them within 
the purview of the statute. Mr. Justice Brandeis and Mr. Justice McReynolds dis- 
sented thinking that no justiciable question was involved. Id. at 224. Cf. Truax 
v. Raich, 239 U. S. 33 (1915); Euclid v. Ambler Realty Co., 272 U. S. 365 (1926). 

10 See note 7, supra. 

11 283 U. S. 423 (1931). For a discussion of Western water law and water 
problems, see Bannister, Interstate Rights in Interstate Streams in the Arid West 
(1923) 36 Harv. L. REv. 960; Niles, Legal Background of the Colorado River Con- 
troversy (1929) 1 Rocky Mr. L. REv. 73. 

12 Arizona alleged in her bill of complaint that there were two million acres of 
arid land in her state alone which were capable of development. See Bill of Com- 
plaint, filed October 13, 1930, at 9 

18 To Southern California escuially will the project now under construction 
be of value. See Davis, Development of the Colorado River (1929) 143 Art. 
MonTHLY 254, 257; Ford, What Hoover Dam Means to Municipalities of South- 
ern California (1930) 19 Nat. Mun. Rev. 825. Water and power contracts to 
California public utility companies have already been let. See Arizona’s Bill of 
Complaint, at 33 et seg. The project is discussed p. 720, infra. 

14 Because of the seasonal nature of the Colorado’s flow and the large amount 
of silt carried in the stream there is a constant menace of disastrous floods. It is 
anticipated that the dam will accomplish silt as well as water control, thus allevi- 
ating present dangers. See Orsen, THE Cortorapo RIVER Compact (1926) 45; 
Davis, supra note 13, at 260. 

15 For example, California is a riparian rights state while the other six basin 
jurisdictions adhere to the prior appropriation doctrine. 

16 For a chronological presentment of Congressional action, see Official Steps 
Taken to Promote the Colorado Project (1927) 6 Conc. Dic. 41. 
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Colorado, a river which flows through seven states and Mexico ’” and 
drains a basin of some 244,000 square miles.** 

A pacific settlement was attempted. In 1922, the delegates of the 
Colorado River basin states and the Federal Government drafted the 
Colorado River Compact '® which, inter alia, provided for the appor- 
tionment of the water in the river between the upper and lower basin 
states. Arizona alone refused to ratify.2° In 1928 Congress neverthe- 
less passed the Boulder Canyon Project Act ** which gave the requisite 
approval to the Compact** and authorized the building of a dam and 
reservoir. After futile effort to bring the one recalcitrant into the 
agreement,** the Act was proclaimed in effect in June 1929.74 Con- 
struction of the dam had hardly begun *° when Arizona filed a bill of 
complaint in the Supreme Court against the six other basin states and 
Secretary Wilbur, alleging interference with her quasi-sovereign right 
to regulate future appropriation of waters within and on her boundaries, 
and praying that the Act and the Compact be declared unconstitutional 
and that the defendants be enjoined from carrying out their provi- 
sions.*° In dismissing the bill, the Supreme Court upheld both the 





17 See Relation of Mexico to the Colorado River Project (1927) 6 Conc. Dic. 
44; Carman, Sovereign Rights and Relations in the Control and Use of American 
Waters (1929) 3 So. Cartr. L. Rev. 84, 266, 310. 

18 See Williams, The Colorado River and the Constitution (1926) 12 A. B.A. J. 
839; Wilson, Legal Aspects of the Boulder Dam Project (1928) 62 Am L. Rev. 
161; Niles, supra note 11. 

19 In 1919, the League of the Southwest had been formed by those interested 
in the development of the Colorado River basin for the purpose of considering 
mutual problems and with the end in view of working out a plan satisfactory to 
all concerned. It was from this organization and, more particularly, from the 
Colorado representatives, that the impetus came for the creation of the Colorado 
River Commission which drafted the Compact. See OLsEN, op. cit. supra note 14, 
chs. 1, 2, App. II, Exhibit N. The Compact apportions 15,000,000 of the 18,000,- 
ooo acre-feet of average annual flow between the upper and lower basin, 7,500,000 
to each. The unapportioned flow is set aside for the settlement of Mexican 
claims and, although subject to use by the lower basin states, it is not subject to 
appropriation until 1963. Art. 3(f). For an analysis of the Compact, see Colo- 
rado River Compact (1927) 6 Conc. Dic. 46; OLSEN, op. cit. supra note 14, ch. 2. 

20 Desirous of raising a large revenue by taxing the private development of the 
water power and, unlike the upper basin states, having nothing to fear from prior 
appropriation below her on the river, as was the case with the upper states, 
Arizona considered the Compact a bad bargain. See Niles, The Swing-Johnson 
Bill and the Supreme Court (1930) 3 Rocxy Mr. L. Rev. 1, 2, n.12. 

21 45 Srat. 1057 (1928), 33 U.S. C. Supp. III, § 707 (1929). 

22 Congressional approval of the compacts between states is required by U. S. 
Const. Art I, § 10(3). 

23 The Act as passed provided that it should not go into effect for six months 
after the necessary six states had ratified the Compact. This interim was for the 
purpose of permitting further conference in an attempt to adjust Arizona’s differ- 
ences. Conferences were held in the spring of 1929 but Arizona remained adamant. 
See Niles, supra note 20, at 3. 

24 President Hoover proclaimed the Compact in effect June 25, 1929. See 
Carman, supra note 17, at 311. 

25 Work was started at the dam site in July, 1930. See Niles, supra note 20, 
at 3. . 

26 Arizona contended that the defendants proposed to store the unappropri- 
ated waters and thus keep her from acquiring a vested right to the waters in the 
future. See Bill of Complaint at 29. Although § 18 of the Act provides that no 
rights which a state has are thereby affected except as altered by interstate agree- 
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Act 27 and the Compact, and denied the Court’s power to give declara- 
tory relief against injuries which might arise in the future.”* 

In the exercise of its original jurisdiction *® in similar cases, the Su- 
preme Court has hesitated to grant relief before the moment of im- 
pact. Respect for the political sensibilities may be a factor in the 
Court’s reluctance to enter judgment against a state.*° Of probably 
greater significance is the nature of the dispute. The result can not 
readily be determined by resort to settled doctrine.** An equitable 
solution can not be reached without due regard for economic needs.*” 
A natural reluctance to consider future possibilities is therefore strength- 
ened by the impossibility of judging the requirements of the future by 
present investigation of the complicated issues of fact. While the Court 
has attempted to decide each case according to the exigencies of the situa- 
tion, the suggestion has come from the bench and bar that conference 
and compact rather than judicial determination are the best means for 





ment, Arizona alleged that she was in effect subjected to the terms of the Compact 
even though she had never agreed to it. Id. at 27-28. 

27 The Act was sustained as a reasonable exercise of Congressional power over 
navigation. See Arizona v. California, 283 U.S. 423, 455-57 (1931). By art. 4(a) 
of the Compact the use of Colorado waters for purposes of navigation is expressly 
made subservient to uses for domestic, agricultural, and power purposes. Although 
the Act recites that its purpose is the improvement of navigation, art. 8(a) states 
that it “shall be subject to and controlled by said Colorado River Compact ., . 
anything in this Act to the contrary notwithstanding. ...” See Brief of Com- 
plainant in opposition to Motions to dismiss Bill of Complaint, at 64-66. Mr. 
Justice Brandeis nevertheless refused to look behind the declaration of purpose. 
See Arizona v. California, 283 U.S. 423, 455. 

28 That the Court would dispose of the case on jurisdictional grounds was pre- 
dicted. See Niles, supra note 20, at 24. And that the Court would in no event be 
willing to give declaratory relief, but would look only to presently invaded rights 
was also prophesied. See Carman, supra note 17, at 314. 

29 Subjecting the states to the jurisdiction of the Supreme Court is said to be 
for the purpose of substituting a judicial means of settling disputes formerly the 
subject of diplomatic negotiation and the cause of war. See Note (1926) 39 Harv. 
L. Rev. 1084, 1087. The Court’s jurisdiction was first asserted and exercised in 
settling a boundary dispute. Rhode Island v. Massachusetts, 12 Pet. (U. S. 
1838) 657. The gravity of this type of jurisdiction is repeatedly acknowledged by 
the Court. For general discussions, see SmirH, THE AMERICAN SUPREME CouRT 
AS AN INTERNATIONAL TRIBUNAL (1920); Caldwell, The Settlement of Interstate 
Disputes (1920) 14 Am. J. Int. Law 38; Scott, The Role of the Supreme Court of 
the United States in the Settlement of Inter-State Disputes (1927) 15 Gro. L. J. 
146. 

30 Frequent has been the pronouncement that the burden on the plaintiff in an 
interstate dispute is greater than that on the complainant in private litigation. 
See Missouri v. Illinois, 200 U. S. 496, 521 (1906); New York v. New Jersey, 256 
U. S. 296, 309 (1921); North Dakota v. Minnesota, 263 U. S. 365, 374 (1923); 
Connecticut v. Massachusetts, 282 U. S. 660, 669 (1931). “One cardinal rule, 
underlying all the relations of the States to each other, is that of equality of right. 
Each State stands on the same level with all the rest. It can impose its own leg- 
islation on no one of the others, and is bound to yield its own views to none.” 
Kansas v. Colorado, 206 U. S. 46, 97 (1907). 

. 51 See Mr. Justice Fuller in Kansas v. Colorado, 185 U.S. 125, 146-47 (1902): 
Sitting, as it were, as an international, as well as a domestic tribunal, we apply 
Federal law, state law, and international law, as the exigencies of the particular case 
may demand. .. .” See Carman, supra note 17, at 97. 
_*2 Especially is this true of interstate water disputes. See, e.g., Missouri v. 
Illinois, 200 U.S. 496 (1906); Kansas v. Colorado, 206 U. S. 46 (1907) ; Wiscon- 
sin v. Illinois, 278 U. S. 367 (1929). 
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the settlement of such questions.** The granting of relief has, accord- 
ingly, been postponed on frequent occasions,** and some cases have been 
conveniently dismissed for want of a justiciable controversy.*® 

Such considerations of policy have led the Supreme Court to confine 
its review of the Western water disputes to a consideration of present 
demands. Applying a rule of equitable apportionment between states 
with different systems of water law, the Court, in Kansas v. Colorado,** 
found that the injury to Kansas from present diversion was outweighed 
by the benefits to Colorado, and refused to define the rights of the 
parties for the future.** Wyoming v. Colorado ** may manifest a dif- 
ferent spirit. The rule of “ priority regardless ” *° between prior appro- 
priation states formulated in that case applies without the consideration 
of comparative economic needs essential to an equitable apportionment. 
The particular objection to declaratory relief in interstate water con- 
troversies thus is inapplicable. The comparative unimportance of 
the river in question,*® however, may explain the Court’s reluctance 
to disturb the distribution of the waters established by beneficial ap- 
propriations, especially since the commercially dependable flow had 
already been exhausted.** 





33 See Mr. Justice Clarke in New York v. New Jersey, 256 U. S. 296, 313 
(1921): “ We cannot withhold the suggestion, inspired by the consideration of this 
case, that the grave problem of sewage disposal . . . is one more likely to be wisely 
solved by cooperative study and by conference and mutual concession on the part 
of representatives of the States so vitally interested in it than by proceedings in 
any court however constituted.” See also Frankfurter and Landis, The Compact 
Clause of the Constitution— A Study in Interstate Adjustments (1925) 34 YALE 
L. J. 685; Munroe, Do We Need Regional Governments? (1928) 79 Forum 108; 
Carman, supra note 17, at 309. 

34 It is common to dismiss the plaintiff’s bill without prejudice to file a com- 
plaint in the future if greater injury can then be shown. See, e.g., Missouri v. 
Illinois, 200 U. S. 496 (1906); Kansas v. Colorado, 206 U. S. 46 (1907); New 
York v. Illinois, 274 U. S. 488 (1999). 

85 New York v. Illinois, 274 U. S. 488 (1927); cf. New Jersey v. Sargent, 
269 U.S. 328 (1926). 

36 Kansas v. Colorado, 185 U. S. 125 (1902). For the desirability of such a 
doctrine in deciding interstate water rights, see Bannister, supra note 11, at 985-86. 

37 Kansas v. Colorado, 206 U. S. 46 (1907). 

88 259 U. S. 419 (1922). The decision was rendered eleven years after the bill 
was filed and then only after the case was thrice argued. 

89 The Court declared that where both states recognize the doctrine of prior 
appropriation the senior appropriator should prevail regardless of state lines. 
See Bannister, supra note 11, at 968. 

40 The Laramie River was only one hundred and seventy-seven miles long and 
the present beneficial uses exhausted the commercially dependable flow of some 
170,000 acre-feet. It should also be noted that dams and canals had been built 
in Wyoming in reliance on rights by prior appropriation, and that Colorado’s 
diversion was out of the water-shed so that the water would never find its way 
back into the stream. See Niles, supra note 11, at 86. 

41 The decision in Connecticut v. Massachusetts, 282 U. S. 660 (1931), in 
which the Supreme Court declared the principle of equitable apportionment ap- 
plicable between two riparian states, indicates that considerations of economic 
convenience may prevail despite similarity of water law in the adjoining states. 
But the actual decision was not surprising, since a strict application of the riparian 
rights doctrine would prevent any appropriation for other than domestic use, 
however desirable. It may be significant, however, that the Court in the Arizona 
case, in declaring that Arizona would have an appropriate remedy in case of 
actual injury, cited Kansas v. Colorado, not Wyoming v. Colorado. See Arizona 
v. California, 283 U. S. 423, 463 (1931). 
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Whether the Supreme Court has been justified in phrasing its objec- 
tions to declaratory judgments in broad terms of constitutional limita- 
tion can not be determined from a study of interstate disputes alone. 
Because of the special nature of the problems involved,*? they offer an 
incomplete background for a study of the merits of declaratory relief 
in public law controversies. But a general unwillingness to pass on the 
validity of legislative experiments without the benefit of experience 
gained in administration would at least be intelligible. And recurrent 
reference to the doctrine of the Willing case is some indication that the 
Court has been moved by considerations which its critics may have 
ignored.** 
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SoME LEGISLATIVE ASPECTS OF THE BirTH-CONTROL PROBLEM. — 
Since the enactment by Congress of the Comstock bill in 1873,1 twenty- 
six states have passed laws relating to birth control. Varying and often 
conflicting policies are reflected in these statutes. With the social wis- 
dom of such legislation this Note is not concerned. But there remains 
for consideration the purely legislative problem of how and to what 
extent the underlying policies can be effectuated. 

The state legislation presents no regular pattern. Many of its vagaries 
are doubtless accidental, but the policies discernible permit classification 
of the states into four groups. Eight states attempt complete suppres- 





42 Should declaratory relief be desirable in federal cases other than those 
involving disputes between states, a federal declaratory judgment statute 
omitting the Supreme Court’s original jurisdiction from its operation might prove 
satisfactory. 

43 Whether the body of precedent against the constitutionality of granting 
declaratory relief in the federal courts would be enough to preclude the Court 
from holding a Congressional enactment valid in the future is something of a 
conjecture. That Mr. Justice Stone’s mind is still open on the subject may be 
inferred from his concurring opinion in the Willing case. The Chief Justice expressed 
sentiments not unfavorable to such a statute in 1920. See (1920) 45 A. B. A. Rep. 
266-267; (1920) gt Cent. L. J. 435. Mr. Justice Roberts has practiced in Penn- 
sylvania where a declaratory judgment statute has been favorably received. And 
Mr. Justice Cardozo expressed approval of declaratory relief in testifying before 

e sub-committee of Committee on Judiciary, U. S. Senate in 1928. See Borchard, 
The Declaratory Judgment in the United States (1931) 37 W. Va. L. Q. 127, 142. 


1 Obscene literature was made non-mailable in 1865. 13 Strat. 507 (1865); 17 
Stat. 302 (1872). Specific mention of prevention of conception, however, first 
appears in the comprehensive act of 1873, prohibiting the mailing, importation, and 
in places subject to the exclusive jurisdiction of the United States, the advertisement, 
sale, or gift of obscene literature or articles for preventing conception. 17 Star. 
599 (1873). For the part played by Anthony Comstock in the enactment of these 
laws, see BRouN AND LEECH, ANTHONY ComsTocK (1927) 128-44; DENNETT, BIRTH 
ConTRoL Laws (1926) 9, 20 et seg. The state legislation is largely patterned after 
this act. See Broun AND LEECH, Op. cit. supra, at 132; DENNETT, op. cit. supra, 
at 9, 79-80. Attacks on the constitutionality of prohibitive or regulatory laws 
have been unsuccessful. United States v. Popper, 98 Fed. 423 (D. Cal. 1889) ; 
Commonwealth v. Allison, 227 Mass. 57, 116 N. E. 265 (1917); People v. Sanger, 
- Gs i 118 N. E. 637 (1918); People v. Bryne, 99 Misc. 1, 163 N. Y. Supp. 

2 (1917). 
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sion of the practice of birth control, as indicated in one case by a pro- 
vision making the use of contraceptives unlawful,’ and in the other seven 
by provisions forbidding without exception the distribution of contra- 
ceptive materials.* Two states sanction the use of contraceptives only 
“ for preventing disease ”; accordingly physicians are permitted to pre- 
scribe materials for this purpose,* though their distribution is otherwise 
prohibited.® By implication, druggists may be supplied with materials," 
and perhaps information may be furnished to physicians to enable them 
to prescribe materials intelligently.*. A third group prohibit only publi- 
cation of contraceptive information and advertisement of materials * or 





2 Conn. GEN. Stat. (1930) § 6246. Connecticut has no other laws specifically 
mentioning prevention of conception, but § 6244 prohibits the preparation, adver- 
tisement, and distribution of obscene literature and “articles of indecent use.” 
Since the use of articles for the purpose of preventing conception is forbidden, this 
section might well be applied to birth-control literature and materials. 

3 The typical statute forbids the publication of contraceptive information, the 
advertisement, sale, loan, gift, exhibition, or possession with intent to sell, loan, 
give away or exhibit of published information or materials, and stating how in- 
formation or materials are obtainable. Kan. Rev. Stat. (1923) c. 21, § 1101; Mass. 
Gen. Laws (1921) c. 272, §§ 20, 21; Miss. Cope ANN. (1930) § 1057; Mo. Srar. 
ANN. (1932) § 4275; Nes. Comp. Stat. (1929) c. 28, § 426; Pa. Stat. Ann. (Purdon, 
1930) tit. 18, §§ 777, 778; Was. Comp. Stat. (Remington, 1922) § 2460. Missis- 
sippi and Pennsylvania also forbid giving oral information, and Massachusetts pro- 
hibits the manufacture of contraceptive materials. Kansas, Missouri, Nebraska, and 
Pennsylvania provide that the publication and sale of standard medical works 
shall not be affected. Apparently this is not for the purpose of making birth- 
control information available, because distribution of the materials which would 
make this information useful is prohibited, but rather that medical works con- 
taining some contraceptive information shall not on that account be excluded. 
The exemptions in Missouri, Nebraska, and Pennsylvania also extend to teaching 
in medical schools. 

4 Minn. Stat. (Mason, 1927) § 10189; N. Y. Pen. Law (1909) § 1145; ¢f. 
N. J. Comp. Stat. (1910) p. 1762 (“without just cause”). “ Prevention of dis- 
ease” is an elastic phrase, and in New York, a broad one. See People v. Bryne, 
supra note 1, at 8, 163 N. Y. Supp. at 687: “. . . the physician would be justified 
in prescribing the prohibited articles if in his opinion the health or condition of 
the patient required it.” 

5 Minn. Strat. (Mason, 1927) §10188 (prohibits publishing birth-control 
literature, advertising or distributing literature or materials, or telling orally or 
in writing where they are obtainable) ; N. J. Comp. Stat. (1910) p. 1762 (same); 
N. Y. Pen. Law (1909) § 1142 (same). Minnesota and New York also prohibit 
the transportation of contraceptive materials or information, and provide for the 
punishment of persons depositing information or materials in the mails or in the 
hands of another person for transportation. Munn. Stat. (Mason, 1927) § 10189; 
N. Y. Pen. Law (1909) § 1143. 

6 See People v. Sanger, supra note 1, at 195, 118 N. E. at 638; Youngs Rubber 
Corp. v. C. I. Lee & Co., 45 F.(2d) 103, 107 (C. C. A. 2d, 1930). 

7 If supplying contraceptive materials to physicians is not illegal, it would be 
absurd to hold that it was illegal to supply them with contraceptive information. 
Cf. Ernst, How We Nullify (1930) 134 THe NATION 113, 114. 

8 Ariz. Rev. Cope (Struckmeyer, 1928) § 4646; Ark. Acts 1931, p. 413 (for- 
bids possession, sale or gift of any publication barred from the United States 
mails) ; Cat. Pen. Cope (Deering, 1931) § 317; IpaAHO Comp. Start. (1919) § 8306; 
La. Rev. Stat. Ann. (Marr Supp. 1926) p. 385; Me. Rev. Stat. (1930) c. 135; 
$10; Micn. Comp. Laws (1929) § 16884; Mont. Rev. Cope (Choate, 1921) 
§ 11142; Nev. Comp. Laws (Hillyer, 1929) §§ 10133-37 (physicians excepted); 
N. C. Cope Ann. (Michie, 1931) § 4349b (forbidding sale or gift of any publica- 
tion barred from the United States mails). 
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offering advice or materials in any other manner.® The purpose of these 
provisions is not necessarily to suppress the practice of birth control, 
since materials may be distributed on request.’® The provisions against 
advertising and offering services may be designed in part as protection 
against solicitation by fraudulent practitioners,‘ but complete suppres- 
sion of publicity with respect to methods may be motivated in part by 
a feeling that it is indecent and in part by the view that its prohibition 
will keep from the immature information likely to lead to immorality. 
Finally, the laws of several states seem definitely designed to protect 
the public from unreliable or harmful information and materials rather 
than to prohibit their use. They permit the publication of information 
only in “ standard medical works,” and distribution of materials only 
by licensed physicians and druggists.*? 

There remain twenty-two states in which there are no laws specifically 
mentioning prevention of conception. In all except New Mexico, how- 
ever, there is legislation prohibiting the preparation, advertisement, and 
distribution of obscene literature,’* or obscene literature and “ articles 
of indecent use.” ** In how many of these contraceptive information or 





® See the Arizona, California, Idaho and Montana statutes cited in note 8, 
supra. 

10 These statutes apply to materials and services for producing abortion as 
well as for preventing conception, which may indicate that they are intended to 
prevent the use of contraceptives. Their deficiency for this purpose is obvious, 
however. As protective rather than prohibitive statutes they are equally bad, 
since they make contraceptive information unavailable even to physicians. 

11 The rationale appears to be that in matters relating to sex the danger of 
exploitation by fraudulent practitioners is particularly great; and that in view of 
the difficulty of discriminating between good advertising and bad it is safer to pro- 
hibit all advertising than to expose the public to the solicitation of quacks. Com- 
pare the provisions against advertisement of cures for venereal disease, which 
exist in most states, usually with exceptions for advertisements of federal or state 
governments or medical journals. E.g., CAL. Gen. Laws (Deering, 1923) Act go, 
§1; Coro. ANN. Stat. (Mills, 1930) § 1913; D. C. Cope (1929) tit. 20, § 1191. 

12 Colorado, Indiana, Iowa, Ohio, and Wyoming prohibit the manufacture of 
contraceptive materials and the publication of contraceptive information, their dis- 
tribution, transportation, and advertisement, and stating orally or in writing how 
either is obtainable, but provide that teaching in medical schools, the publication 
and sale of standard medical works, the practice of physicians, and the busi- 
ness of druggists shall not be affected. Coro. Ann. Stat. (Mills, 1930) §§ 1910, 
1911, 5728; InNp. ANN. Stat. (Burns, 1926) §§ 2569, 2570, 2572 (forbids also 
possession of materials or literature); Iowa Cope (1931) $§ 13190, 13191, 13195 
(no provision against manufacturing materials or giving oral information) ; OxIo 
Gen. Cope (Page, 1932) $$ 13033-37; Wyo. Comp. Stat. ANN. (1920) §§ 7200-02 
(forbids also possession of contraceptive materials or information). There are no 
restrictions on the circulation of birth-control literature after publication, or on 
the persons to whom physicians or druggists may supply materials. 

18 Ata. Cope (Michie, 1928) § 5014; Der. Rev. Cope (1915) c. 70, $ 40; FLA. 
Comp. Laws (1927) §$§ 7581-84; Oxia. Comp. Stat. ANN. (Bunn, 1931) § 1886; 
R. I. Gen. Laws (1923) c. 399, $13; S. C. Crrm. Cone (1922) § 384; S. D. Comp. 
Stat. (1929) § 3884; Tenn. Cope (1932) § 11190; Tex. Rev. Pen. Cope (1928) 
art. 526; Uran Comp. Laws (1917) $8144; Vt. Gen. Laws (1917) § 7021; VA. 
Cope Ann. (Michie, 1930) § 4549; W. VA. Cope (1931) c. 61, art. 8, § 11; Wis. Star. 
(1929) $351.38. These acts do not violate constitutional guaranties of freedom of 
speech and press. United States v. Harmon, 45 Fed. 414 (D. Kan. 1891) ; State v. 
McKee, 73 Conn. 18, 46 Atl. 409 (1900) ; State v. Warren, 113 N. C. 683, 18 S. E. 
498 (1893) ; see Schofield, Freedom of the Press in the United States (1914) 9 Pus. 

. Socio. Soc. 67, 82. 

4 Ga. Pen. Cope ANN. (1926) § 385; Inx. Rev. Stat. (Cahill, 1931) c. 38, 
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materials would be judicially classed as per se obscene or indecent is a 
matter of conjecture.’® 

Superimposed on this state legislation are federal laws prohibiting the 
importation,'* mailing,’’ or interstate transportation,’* and, in all places 
subject to the exclusive jurisdiction of the United States, the prepara- 
tion, advertisement, and distribution,’® of contraceptive information and 
materials. There are no exemptions. 

The federal laws are indispensable to any state attempting complete 
suppression of birth control. Without them the states could not con- 
stitutionally prohibit the receipt of articles shipped from other states *° 
or sent through the mails,”* or even their sale within the state in “ orig- 
inal packages.” ** On the other hand, they conflict with the policies of 
all other states by hampering the interchange of ideas and materials 
among members of the medical profession and thus impeding the de- 
velopment and dissemination of new technique. Proponents of birth 





§§ 455-56; Ky. Strat. (Carroll, 1930) §§ 1352, 1355; Mp. Ann. Cove (Bagby, 1924) 
art. 27, §417; N. D. Comp. Laws Ann. (1913) § 9654; N. H. Pus. Laws (1926) 
c. 379, §§ 14-17; Ore. Cope ANN. (1930) § 14.729. 

England has no laws specifically mentioning birth control, but prohibits the im- 
portation, mailing, advertisement, sale or gratuitous distribution of indecent liter- 
ature or articles. 39 & 40 Vict. c. 36, § 42 (1876); 8 Epw. VII, c. 48, §§ 16, 63 
(1908) ; 20 & 21 Vict. c. 83 (1857). 

15 The determination of what constitutes obscenity rests primarily with judges 
through their power to reverse jury verdicts as unreasonable. £.g., United States 
v. Dennett, 39 F.(2d) 564 (C. C. A. 2d, 1930); see Note (1928) 28 Cor. L. Rev. 
950. Birth-control literature was held to be obscene in Commonwealth v. Allison, 
227 Mass. 57, 116 N. E. 265 (1917), and Potter v. Smith, 2 N. S. W. St. R. 220 
(1902) ; see Jn re Besant, 11 Ch. D. 508, 514 (1878) ; Bremner v. Walker, 6 N.S. W. 
St. R. 276, 281, 282 (1885) ; cf. Bradlaugh v. The Queen, 3 Q. B. D. 607 (1878). It 
was held not to be per se obscene in United States v. One Book Entitled “ Contra- 
ception,” 51 F.(2d) 525 (S. D. N. Y. 1931), and Ex parte Collins, 9 N. S. W. St. R. 
497 (1888); see United States v. One Obscene Book Entitled “ Married Love,” 48 
F.(2d) 821, 823 (S. D. N. Y. 1931). So determinative are the moral ideas of the 
individual judge that the cases of one jurisdiction are a poor basis for predicting 
results in another, or even in the same jurisdiction in a different court. Each case 
Me little more than a decision of particular judges upon the obscenity of a particular 

ook. 

16 Section 305 of the Tariff Act of 1930 includes obscene literature and contra- 
ceptive materials among matters whose importation is forbidden, but does not 
specifically include birth-control information. 46 Stat. 688 (1930). Contracep- 
tive information has been held not to be per se obscene, and hence not subject to 
forfeiture under this act. United States v. One Book Entitled “ Contraception,” 
supra note 15. The applicability of § 245 of the Penal Code, which provides for the 
punishment of anyone who either brings or causes to be brought into the United 
States contraceptive articles or information was not involved. 41 Stat. 1060 (1920), 
18 U. S. C. § 396 (1926). 

17 36 Stat. 1339 (1911), 18 U.S. C. § 334 (1926). This section is particularly 
comprehensive. Non-mailable matter includes every article “ designed, adapted or 
intended for preventing conception ” or “ advertised or described in a manner cal- 
culated to lead another to use or apply it for preventing conception,” and every 
description “ calculated to induce . . . a person to so use . . . any such articles.” 

18 41 Stat. 1060 (1920), 18 U. S. C. § 396 (1926). 

19 36 Strat. 1149 (1909), 18 U.S. C. § 512 (1926). 

20 Bowman v. Chicago & Northwestern Ry., 125 U. S. 465 (1888); Rhodes 
v. Iowa, 170 U. S. 412 (1898). 

21 See Rocers, Postat Powers oF CONGRESS (1916) 146. 

22 _—e v. Hardin, 135 U.S. 100 (1890) ; cf. Austin v. Tennessee, 179 U. S. 343 

1900). 
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control have accordingly centered their efforts at modification on the 
federal laws. Various types of bills have been proposed.?* None, how- 
ever, suggests the enactment in this field of legislation similar to that 
which the Webb-Kenyon Act ** established with respect to intoxicating 
liquors. By making the legality of mailing or interstate transportation 
of liquor depend on the legality of its receipt in the state of destination, 
that act gave federal support to local prohibitive policies without inter- 
fering with the non-restrictive policies of other states. To seek the 
enactment of similar legislation in this field might be a shrewd move on 
the part of birth-control advocates. It would remove federal restrictions 
over a large part of the country, and by raising the issue of states rights 
might gain greater support than any of the bills providing for repeal or 
modification yet proposed. 

Assuming federal codperation, states attempting to suppress the use 
of contraceptives can diminish the reliability of information and mate- 
rials available, but to hope for complete suppression would be far too 
sanguine. Oral information and some circulation of bootlegged publica- 
tions can not be prevented. Suppression of materials is even more diffi- 
cult because of the impossibility of defining the prohibited articles. 
Prohibiting all antiseptics which can be used for contraceptive purposes 
is out of the question. Under a less sweeping provision many materials 
usable for preventing conception remain perfectly legal; and materials 
intended primarily for contraceptive use may easily be advertised and 
sold camouflaged as antiseptics or preventives of disease.*° The circuit 
court of appeals for the second circuit has recently interpreted the com- 
prehensive federal statutes to exempt such bi-functional articles, thereby 
permitting virtual nullification.*® 

If the desirability of birth control is recognized, the best protection 
against unreliable or harmful materials or information is doubtless ready 
availability of the best there are. Further safeguards, however, may 





23 See DENNETT, Op. cit. supra note 1, at 200 et seg.; Cummins-Vaile bill, infra 
note 30; Gillett bill, infra note 28. 

24 37 Stat. 699 (1913). This act prohibited the shipment into any state of 
intoxicating liquor “ intended by any person interested therein to be received, pos- 
sessed, sold, or in any manner used, either in the original package or otherwise, in 
violation of any law of such state.” Its constitutionality was upheld in Clark Dis- 
tilling Co. v. Western Maryland Ry., 242 U. S. 311 (1917). Compare the Wilson 
Act, 26 Stat. 313 (1890), which enabled states to prohibit the sale of liquor in 
original packages, but was held not to permit state interference with interstate ship- 
ments before they reached the consignee, or with personal use by the consignee. 
Rhodes v. Iowa, 170 U. S. 412 (1898). 

25 See, e.g., (1932) 20 TruE Conressions, No. 115, 63; (1932) 87 Love Story 
Macazing, No. 6, viii. The usual provision of the existing state laws is against 
advertising or selling articles “ designed for preventing conception ” or “to be used 
for the purpose of preventing conception.” £.g., Coro. ANN. Stat. (Mills, 1930) 
$1910; Kan. Rev. Stat. (1921) c. 21, § 1101; Mass. Gen. Laws (1921) c. 272, 
§§ 20, 2t. They might easily be held inapplicable to anything which might be used 
for a purpose other than preventing conception. 

26 See Youngs Rubber Corp. v. C. I. Lee & Co., supra note 6, at 108, where it is 
suggested that if articles can be used for preventing disease, their shipment is not 
illegal under the federal statutes unless an intent is proved on the part of the 
sender that they be used for contraception not necessary to prevent disease. Com- 
pare the definition of “ prevention of disease” in People v. Byrne, supra note 4. 
See Ernst, loc. cit. supra note 7. 





728 HARVARD LAW REVIEW 


be thought desirable. Attempts to insure reliability by limiting the 
distribution of information and materials to reliable sources are not 
likely to be successful; any statutory definition of permissible sources, 
if broad enough not to hamper the distribution of good materials and 
information, is too broad to be selective. Thus, requiring that informa- 
tion, to be circulable, must be published “ in standard medical works ” *” 
or “by a governmental agency, medical school, medical society or 
medical journal” ** leaves uncertain what comes within the sources de- 
fined, and the sources themselves provide no certain guaranty of 
quality. So, also, physicians and druggists vary widely in training and 
ethical standards, and the protection afforded by entrusting them with 
the distribution of materials *° is correspondingly limited. Requiring 
the approval of men known to be competent presents an escape from 
such inevitably vague statutory definitions. Indorsement by any five 
licensed physicians, as suggested by the Cummins-Vaile bill,®° is too 
uncertain a test. Certification by the state board of health or board of 
medical examiners ** might give greater assurance. Unless the dicta of 
Youngs Rubber Corp. v. C. 1. Lee & Co.** are followed, no state program 
of this type can be very successful without modification of the federal 
laws. A federal statute requiring certification by a department of the 
national public health service ** for the mailing or interstate transporta- 
tion of information and materials would tend to establish high stand- 
ards even in states with no protective legislation.** If such bureau- 
cratic control be deemed undesirable, prescribing general standards of 
reliability by amending the Pure Food and Drug Act *° and leaving en- 





27 See statutes, supra note 12. 

28 See Gillett bill (S. 4582), Hearings Before a Subcommittee of the Committee 
on the Judiciary, 71st Cong., 3d Sess. (Feb. 13, 14, 1931) 1. This recent proposal 
for amendment of the federal laws would permit free circulation of information 
published either within or without the United States by any governmental agency, 
medical society, medical school or medical journal, or reprinted after such publica- 
tion. Information not so published would be importable, mailable, and transport- 
able only if sent by one physician, hospital or clinic to another, or to a patient. 
Contraceptive materials would be importable, mailable, or transportable only if 
sent either to a bona fide dealer in medical supplies or a physician, hospital or clinic, 
or by a physician, hospital or clinic to a patient. The administrative objections to 
such a statute are obvious. Compare the earlier proposed bill discussed in DENNETT, 
op. cit. supra note 1, at 212 et seq. , 

29 See statutes, supra note 12, and the Gillett bill, supra note 28. 

80 H. R. 6542, S. 2290. See Joint Hearings Before Subcommittees of the 
Committee on the Judiciary, 68th Cong., rst Sess. (April 8, May 9, 1924) 1. 

81 Certification by city health commissioners or county boards of health are 
other possibilities, though they may be less well informed. Of seventeen birth- 
control clinics in California, eleven are controlled by county public health depart- 
ments. See Gillett bill, Hearings, supra note 28, at 24. 

82 Loc. cit. supra note 26. 

38 Tt has been suggested that the Department of Medical and Chemical Re- 
search might perform such a function. See DENNETT, op. cit. supra note 1, at 236. 

84 Information and materials which did not come up to federal standards, and 
hence could not be mailed or circulated outside the state, would have difficulty com- 
peting with those which did. 

85 34 StaT. 768 (1906), 37 STAT. 736 (1913), 21 U. S. C. $§ 1-15 (1926). This 
act, which prohibits the importation and interstate transportation of misbranded or 
adulterated drugs, would in its present form be applicable to all contraceptives con- 
taining drugs or chemicals. See DENNETT, op. cit. supra note 1, at 235. A bill 
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forcement to the criminal and penal measures there provided is another 
solution. 

A further policy of making information and materials available only 
to certain classes of persons *° is far less likely to be successful. Their 
distribution may be prohibited except to physicians and by physicians 
to members of the favored classes.*7 But all the difficulties of complete 
suppression are here presented, greatly accentuated by the necessity of 
making good information and materials available to those who are en- 
titled to them. Assuming that some laws are advisable, the real choice 
seems to lie between complete suppression and protective legislation such 
as that suggested. 





LEGISLATION EXTENDING CONTROL OVER PusBLic UTILITY-AFFILIATE 
Contracts. — The relationship that results from the creation of hold- 
ing companies or other interests affiliated with public utilities may offer 
economic advantages.’ It is evident, however, that it affords limitless 
opportunities for abuse.2 A major instance is the formation of con- 
tracts between the affiliate and the operating company which provide, 
in return for services or commodities, for payments by the operating 
company bringing the affiliate substantial profits.* If these payments 





providing that it be amended to apply to all contraceptives might meet with less 
opposition than one which would give the government so active a part in the dis- 
tribution of materials as certification by a federal administrative body would re- 
quire. States might effectuate protective policies by similar amendment of laws 
prohibiting the manufacture or sale of misbranded or adulterated drugs. E£.g., 
Kan. Rev. Stat. (1926), c. 65, §§ 601-613; Ky. Stat. Ann. (Carroll, 1930) § 2060; 
N. H. Gen. Laws 1929, c. 45. Protection against obscenely written information 
would then be afforded by obscene literature statutes. Protection against informa- 
tion which was merely unreliable would perhaps be unnecessary. 

36 See statutes, supra note 5. 

37 Compare the statutes in notes 5 and 12, supra; the Gillett bill, supra note 28; 
DENNETT, Op. cit. supra note 1, at 81. 


1 See BAvER, EFFECTIVE REGULATION OF PuBLIc UTILITIES (1925) 322. But 
see (1931) P. U. FortTNIGHTLY 745. 

2 See Rrprey, Martn Street AND WALL STREET (1927) 309; Note (1931) P. U. 
FoRTNIGHTLY 742; Lisman, Practices that Imperil the Pathway of the Utilities 
(1931) P. U. FortNIGHTLY 259; cf. Morehouse, Some Problems of State Control 
of Public Utility Holding Companies (1929) 5 J. LAND & P. U. Ecowns. 19, 21. 

8 There may be management, auditing, financial, purchasing, supply, construc- 
tion, loan, stock sale, merchandising sale, and other contracts and arrangements. 
See Aupir or Empire Districr Etecrric Co., Missourt Pusric Serv. Comm., 
AccounTING DEPARTMENT, filed Sept. 21, 1931, 80-84, 90-94; Re New Hampshire 
Gas & Elec. Co., P. U. R. 1931D, 225, 236, 245-254, 262-264; FryNnN, GRAFT IN 
Business (1931) 178-180; Turrill, Intercorporate Relations (1931) P. U. Fort- 
NIGHTLY 797. There are other dangers besides those arising from excessive profits. 
Affiliated auditors may step up the valuations without warrant. See Lisman, loc. cit. 
supra note 2. Needless construction may be forced on the operating company. See 
Report oF Mass. SpeciAL Comm. on Controt AND Conpuct oF Pusiic UTiirtes 
(1930) 47. Large amounts of interest are sometimes paid on alleged loans which 
are mere bookkeeping transactions. Re New Hampshire Gas & Elec. Co., supra, 
at 236; cf. Re Indiana Commercial Tel. Corp., Docket No. 10067, Ind. Pub. Serv. 
Comm., Mar. 20, 1931; Re Green Mountain Power Corp., Docket No. 1689, Vt. Pub. 
Serv. Comm., Dec. 1931. There is also a danger that increases in operating com- 
Pany rates will be sought to cover losses by other affiliated interests. See Harmony 
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may be deducted from gross income, as where they are for management 
service, or if they can be added to the rate base, as where they are for 
construction work, the difference between the base and the income will 
be reduced; correspondingly higher rates may consequently be main- 
tained or secured for the utility. To prevent exploitation of the rela- 
tionship, a close scrutiny of the contracts between utilities and affiliates 
is obviously necessary.* 

Where the corporate fiction can be disregarded, the contracts can 
be regulated in proceedings to determine the rates of the affiliate.© But 
if this scheme is not adopted, the problem is more difficult. The de- 
cision a year ago in Smith v. Illinois Bell Tel. Co.® went far to enable 
public utility commissions to solve the difficulties. The Supreme Court 
demanded that the cost of services to a holding company in control 
of the utility be considered in determining the validity of the deduction 
of a payment from gross income.’ Probably, the decision would govern 
cases of interests less closely allied. The question of what means are 





Elec. Co. v. Public Serv. Comm., 99 Pa. Super. 71, 77 (1928) ; cf. Utica v. Utica Gas 
& Elec. Co., Docket No. 5070, N. Y. Pub. Serv. Comm., Feb. 25, 1931; Milwaukee v. 
Milwaukee E. R. & L. Co., 10 Wis. R. R. Comm. R. 1, 98 (1912). 

# Minority stockholders, if there are any, may protest. See Hunnewell v. New 
York Central & H. R. R., 196 Fed. 543, 545 (S. D. N. Y. 1911). Usually there 
are no independent directors. See Report oF Mass. Spectat Como., loc. cit. supra 
note 3; cf. Re New Hampshire Gas & Elec. Co., supra note 3, at 252. 

5 Public Service Comm. v. Southern Natural Gas Corp., P. U. R. 1930C 30 
(Ala.) ; Re Cities Service Gas Co., Docket No. 7523, Mo. Pub. Serv. Comm., July 
31, 1931; see Note (1931) 44 Harv. L. REv. 833, 836, nn.19, 20, 21; cf. United Fuel 
Gas Co. v. Railroad Comm., 278 U.S. 300 (1929). In utility cases the courts prob- 
ably regard stock ownership plus some measure of control as sufficient. See Recu- 
LATION OF STOCK OWNERSHIP IN Rarrroaps, H. R. 2789, 71st Cong. 3d Sess., 21, 30, 
31, 34; Report oF New York CoMMISSION ON REVISION OF THE Pus. SERv. ComM. 
Law (1930) 27; cf. Ata. Cope (Michie, 1928) § 9792 (all or substantially total 
stock control of one utility by another utility). Under existing statutes this tech- 
nique would not separate the control of contracts from rate proceedings. Nor would 
it reach more remote affiliations, such as interlocking directorates. Such a statute 
might, however, be drafted. 

In the case of Smith v. Illinois Bell Tel. Co., 282 U. S. 133 (1930), the Court re- 
fused to hold that the holding company was the real party in interest to such an ex- 
tent that the subsidiary might not protest confiscatory rates, and then imposed new 
far reaching obligations with respect to affiliated interests. The decision does not 
destroy the technique of disregarding the corporate fiction to reach affiliated in- 
terests; rather, it imposes a broader alternative method. 

6 282 U.S. 133 (1930), Note (1931) 44 Harv. L. Rev. 833; see Lilienthal, Recent 
Developments in the Law of Public Utility Holding Companies (1931) 31 Cot. L. 
Rev. 189, 198. 

7 Prior to the Smith case, the Court allowed such charges if on the face of the 
transaction fraud or a payment in excess of market value did not appear. Houston 
v. Southwestern Bell Tel. Co., 259 U. S. 318 (1922); Missouri ex rel. Southwestern 
Bell Tel. Co. v. Public Serv. Comm., 262 U.S. 276 (1923) ; see Note (1931) 44 Harv. 
L. Rev. 833, 835. Almost until the very day of that decision, lower courts refused 
to sanction close investigation. Michigan Bell Tel. Co. v. Odell, 45 F.(2d) 180 
(D. Mich. Nov. 25, 1930) ; New Hampshire Gas & Elec. Co. v. Public Serv. Comm., 
42 F.(2d) 490 (D. N. H. July 12, 1930). But their attitude has now changed. 
See Michigan Bell Tel. Co. v. Michigan P. U. Comm., P. U. R. 1931E 222 (U. S. 
Dist. Ct. Mich.). 

8 If the holding company has practically complete ownership and complete 
control of the operating company, the cost of the services may be all that will 
be allowed. Re Wisconsin Tel. Co., P. U. R. 1931E 97 (Wis.); University City 
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available to the commission to determine the cost, and other related 
problems, were left unsolved. 

Under the ordinary statute granting only general powers to control 
rates,® the commissions may, of course, disallow excessive charges.’° 
But the existence and identity of affiliated interests must first be ascer- 
tained, and information then obtained as to the cost of the services.” 
These difficulties are intensified if the affiliate is a foreign corporation.’” 
Generally, the statutes offer no remedy. It is true that the criticism 
is met, at least in part, if the commissions, following the implications 
of the Smith case, place upon the operating company the burden of 
showing the cost to the affiliate.‘* But further objections to the pro- 
cedure remain. Even though the charge is disallowed as an operating 
expense, payments under the contract may still be made, or may already 
have been made prior to the rate proceedings.** The resulting reduc- 
tion in net income injures stockholders of the operating company and 





v. St. Louis County Water Co., Docket No. 6741, Mo. Pub. Serv. Comm., Feb. 25, 
1931. But cf. Re Gary Rys., Docket No. 8958, Ind. Pub. Serv. Comm., Mar. 20, 
1931. In other cases, a profit may be allowed the affiliate; nevertheless the cost 
would seem a relevant factor. See Wright, Management Fees of Public Utility Hold- 
ing Companies (1930) 6 J. Lanp & P. U. Econs. 415, 417-26. 

9 E.g., Inu. Rev. Stat. (Cahill, 1931) § 56. Many of these statutes bring within 
the jurisdiction of the commission corporations in “control” of utilities. But 
these acts have not been construed as authorizing direct regulation of holding com- 
panies. See Lilienthal, Regulation of Public Utility Holding Companies (1929) 29 
Cor. L. Rev. 404, 408-10. But cf. Re Central Pub. Serv. Corp., P. U. R. 1930A 
32 (Md.); Re State Line Generating Co., P. U. R. 1929B 97 (Ind.). A New 
York statute gives the commission jurisdiction over corporations having “ majority 
stock ownership ” of utilities. N. Y. Pus. Serv. Comm. Law (1910) §5 (7), as 
amended by Laws 1930, c. 789, § 2. Its effect has not been determined. Others 
permit control of “contracts or practices affecting rates or other charges.” E.g., 
Int. Rev. Stat. (Cahill, 1931) § 56. But the reports disclose no instances in which 
resort has been had to these provisions to supervise contracts with affiliates. 

10 Re Los Angeles Gas & Elec. Co., P. U. R. 1931A 132 (Cal.); see Edgerton, 
Value of the Service as a Factor in Rate Making (1919) 32 Harv. L. REv. 516, 523; 
Nat. Ass’N oF R. R. ANd Utititirs Comms., Report oF COMMITTEE ON INTER- 
CORPORATE RELATIONS (1930) 2. Acting under such a statute, the Massachusetts 
commission has forbidden contracts with affiliates without commission approval. 
Relations with Management Companies, 32 Mass. Gas & Elec. Light Comm. Rep. 
87 (1916), order appr’d, Re Edison Co. of Brockton, 1 D. P. U. R. 243 (Mass. 
1920). But there is no evidence of subsequent enforcement of the order. See 
P. U. & Carriers Service, Mass. Dicest (Commercial Clearing House, 1930) 1531. 
Nor may similar orders be found in other states. 

11 See Bonbright, Should the Utility Holding Co. be Regulated (1931) P. U., 
FoRTNIGHTLY 195, 203; Note (1931) 44 Harv. L. Rev. 833, 837. 

12 See Note (1931) 44 Harv. L. Rev. 833, 836, 837. 

18 University City v. St. Louis County Water Co., supra note 8; Re New Hamp- 
shire Gas & Elec. Co., supra note 3; see Lilienthal, supra note 6, at 205. Formerly, 
the burden of producing information necessary to establish the invalidity of: a 
charge was often placed upon the commission. Chesapeake & Potomac Tel. Co. v. 
Whitman, 3 F.(2d) 938 (D. Md. 1924); see Lilienthal, supra note 9, at 410. 
Contra: Wisconsin Tel. Co., P. U. R. 1925D 661 (Wis.) ; see New York Tel. Co. v. 
Prendergast, 36 F.(2d) 54, 59 (S. D. N. Y. 1929); cf. (1928) 41 Harv. L. Rev. 928. 
In a number of states, statutes place the burden upon the utilities. ZE.g., W. VA. 
Cope (1931) c. 24, art. 2, § 4; cf. Mp. ANN. Cope (Bagby, Supp. 1929) § 380A. 

14 See Bonbright, supra note 11, at 202. But cf. Re Johnson County Tel. Co., 
Docket No. 10084, Ind. Pub. Serv. Comm., Oct. 17, 1930 (ordering recaption of pay- 
ment already made). 
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impairs its credit.1* Moreover, it would seem doubtful whether the 
commissions, considering contracts in conjunction with many other 
items, would give each the thorough attention desired.*® 

In a number of states, statutes require commission approval as a pre- 
requisite to the issuance or acquisition of utility stock.1’ Even before 
the Smith case, the commissions occasionally demanded the right to 
supervise other contracts between utilities and affiliates as a condition 
precedent to their consent to such transactions.** Apart from the 
questions of whether such action is within the powers of the commis- 
sions under these statutes,’® and, if so, whether its exercise is con- 
stitutional,?° the scheme is inadequate. It can usually be employed 
only at the inception of a parent-subsidiary relationship, or when a 
parent company wishes to acquire additional stock. In the absence of 
the latter contingency, the procedure provides a commission no means 
of reaching the contracts of an affiliation already created. And in no 
event are the commissions given the chance to supervise contracts 
where the relationship is not the result of stock ownership.** Another 
objection is that the commissions must, in each case, devise a detailed 
plan of supervision to cover every possible situation.?? 

The problem calls for comprehensive legislation. Shortly before the 
Smith case ** was decided, the Massachusetts and New York legisla- 
tures, after exhaustive committee investigations,** passed acts designed 
to confer upon the commissions the powers to regulate directly affiliate- 





15 See Bonbright, supra note 11, at 202. Poorer service might result. Jbid. 
Also, the temptation is created to recoup the loss by altering other items in the 
books. See Report or Mass. SPEectAL ComMM., supra note 3, at 241. 

16 See Chamberlain, Regulation of Public Utility Holding Companies (1931) 
17 A. B. A. J. 365-368. In the past, the proceedings have often been perfunctory. 
See Report or Mass. SpectAL CoMM., supra note 3, at 68; Report or N. Y. Comm., 
supra note 5, at 143. 

17 See Lilienthal, supra note 9, at 421 et seq. 

18 See Note (1931) 40 YALE L. J. 1088, 1091, 1092; Report or N. Y. Como., 
supra note 5, at 145; cf. Kan. Laws 1931, c. 239, § 2. Twenty-seven states require 
certificates of convenience to be procured before utilities may engage in specified 
undertakings. See Bonsricut & Co., A Survey or STATE Laws on Pustic UTiInity 
ComM™MIsSION REGULATION IN THE UNiTep States (2d ed. 1930) 15. Under these 
statutes a similar technique has been employed. Re Arkansas Valley Nat. Gas 
Co., P. U. R. 1930A 454 (Colo.); Re Susquehanna Water Power Co., Docket Nos. 
1592, 1593 Pa. Pub. Serv. Comm. (1925). However, essentially the same criticisms 
are pertinent. 

; 19 Frequently the statute authorizes broadly the attachment of conditions. £.¢., 
Itt. Rev. Srar. (Cahill, 1931) c. 111a, § 42. 

20 See Wherry, Principles Applicable to Consolidation and Merger of Public 
Utilities (1929) 6 N. Y. U. L. Q. Rev. 143, 147, 155; Note (1931) 40 YALE L. J. 
1088-1093. It is unlikely that a state can force a corporation to consent to a 
restriction that it can not impose without its consent. See Note (1929) 42 Harv. L. 
Rev. 676, 679. But a voluntary consent so induced might be valid. Cf. Smolik v. 
Philadelphia & Reading Coal & Iron Co., 222 Fed. 148 (S. D. N. Y. 1915) ; Groel v. 
United Elec. Co. of N. J., 69 N. J. Eq. 397, 60 Atl. 822 (1905). 

21 The relationship may, for example, be based on an interlocking directorate. 
See Report or N. Y. Como., supra note 5, at 145. 

22 Cf. Re Arkansas Valley Nat. Gas Co., supra note 18. 

23 Supra note 6. 

24 Report oF Mass. Speciat ComM., supra note 3; Report or N. Y. Comm., 
supra note 5. 
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operating company contracts.”® Since the decision, their example has 
been followed in Kansas, North Carolina, Oregon, and Wisconsin.*° 
Of the statutes, Wisconsin’s is the most expertly drafted. 

The act requires commission approval of contracts with affiliates °’ 
before they can become effective.** Thus, two defects of indirect regu- 
lation through rate proceedings are remedied. Consideration of each 
contract as a separate item is demanded, and the risk of injury to stock- 
holders of the utility and to the public *® through payments despite 
disallowance is avoided. Moreover, provision is made for continuous 
control; *° although approval has once been given, the commission, in 
its discretion, may subsequently issue an order to cease payment, or 
refuse to allow payments in a rate proceeding. Thus, they can meet 
the possibility of initial misjudgment or of economic change.*' Other 





25 Mass. Acts 1930, cc. 342, 395, 396; N. Y. Laws 1930, cc. 760, 761, 776-779, 
786, 789. Earlier but less thorough efforts have been made in other states. E£.g., 
Iowa Cope (1931) § 8434; N. J. Comp. Stat. (Supp. 1924) p. 2885. 

26 Kan. Laws 1931, c. 239; N. C. Cope Ann. (Michie, 1931) § 1037(e); Ore. 
Laws 1931, c. 103, §9; Wis. Laws 1931, c. 183. A number of states have statutes 
giving the commissions control over contracts where the affiliated interest is a 
utility. E.g., ALA. CopE (Michie, 1928) §§ 9763, 9764; N. H. Pus. Laws (1926) c. 
242, §20A, as amended by Laws 1929, c. 179. New Hampshire has construed a 
statute primarily directed to public utility leases [N. H. Pus. Laws (1926) c. 240, 
§ 28] to secure control over management contracts with an affiliate. Re New 
Hampshire Gas & Elec. Co., supra note 3, at 279; cf. N. Y. Pus. Serv. Comm. Law 
(1910) § 70, as amended by Laws 1930, c. 786. But cf. N. D. Comp. Laws (1926) 
c. 240, § 28. 

27 The Massachusetts statute covers only contracts in excess of two years. Mass. 
Gen. Laws (1921) c. 164, §94A, B, as amended by Acts 1926, c. 298 and Acts 
1930, cc. 342, 396. A series of shorter contracts might permit evasion. Moreover, 
this statute does not cover loans. See Report oF Mass. Spectat CoMM., supra 
note 3, at 48, 70. But cf. Re Indiana Commercial Tel. Co., supra note 3. A statute 
expressly covering this subject was recommended but not accepted in New York. 
See Report or N. Y. Como., supra note 5, at 224. The New Hampshire commis- 
sion, on the other hand, has construed a short term note statute as affording limited 
control over loans. N. H. Pus. Laws (1926) c. 241, § 20A, as amended by Laws 
1929, c. 179; Re New Hampshire Gas & Elec. Co., supra note 3. 

Massachusetts has a separate statute covering contracts to furnish gas and elec- 
tricity. Mass. Gen. Laws (1921) c. 164, § 94A, as amended by Acts 1926, c. 298 and 
Acts 1930, c. 342; cf. Nev. Comp. Laws (Hillyer, 1929) §§ 6148, 6149; N. H. Pus. 
Laws (1926) c. 242, § 20A, added by Laws 1929, c. 179. These seem to be covered 
by the language of the statutes in other states. But compare the language of the 
New York act: “no management, construction, engineering, or similar contract.” 
N. Y. Pus. Serv. Comm. Law (1910) § 110(3), as amended by Laws 1930, c. 760. 

28 Matters are expedited by provisions requiring that itemized accounts accom- 
pany contracts submitted for approval. Kan. Laws 1931, c. 239, §3; Wis. STAT. 
(1929) § 196.52(3), as amended by Laws 1931, c. 183. Unimportant contracts may 
be approved summarily. Whs. Star. loc. cit. supra. 

29 See note 15, supra. 

80 Wis. Stat. (1929) § 196.52(5), as amended by Laws 1931, c. 183. This is 
probably implied in the statutes of the other states except Oregon, for no limitation 
of time is set upon the exercise of the power of disapproval. But cf. Chamberlain, 
loc. cit. supra note 16. The Oregon act provides for prior disapproval only. 

81 The constitutionality of the Wisconsin act may be sustained on the ground 
that it does not regulate the holding companies but merely prohibits contracts of 
the operating company, which is “ clothed with a public interest.” See REPORT OF 
Mass. SpectaAL ComMM., supra note 3, at 242, 243. Moreover, the holding company, 
while not classified as a “ public utility ” in cases construing general statutes, might 
possibly be regarded as “ clothed with a public interest ” for purposes of this regula~ 
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statutes provide simply for “ disapproval.” ** This provision is open to 
the criticism that it does not compel the commission to give some con- 
sideration to each contract. Nor is it clear that the power to dis- 
approve implies the power to prevent payments.** 

The Wisconsin act discloses a recognition that there are many kinds 
of public utility affiliations whose contracts inter se must be supervised. 
Its definition of affiliated interest includes every person or corporation 
holding directly or indirectly five per cent ** of the voting capital stock 
of the operating company, those in chains of ownership, those jointly 
owned, those having interlocking directors, and generally anyone else 
found by the commission to influence the corporation individually 
through blood relationship or concert. Extension of commission super- 





tion. See Lilienthal, supra note 9, at 412, 433 et seq. And if a less artificial test is 
adopted, the disproportionate bargaining power of the holding company and the 
public interest in regulation may be enough to sustain the act. See Note (1932) 
45 Harv. L. Rev. 561, nn.19-21; Report or Mass. SpectaL ComM., supra note 3, 
at 46, 247-49. Objections based on the interference with management are only 
founded on dicta in the cases and must be weighed with the advantages of regula- 
tion. Id. at 243, 245. But cf. Ransom, Amendments to the N. Y. Pub. Serv. Comm. 
Law in 1930 (1930) 2 N. Y. State Bar Ass’n BULL. 510, 513; Sanborn, Wisconsin 
Legislation — Regular Session 1931 (1931) 7 Wis. L. Rev. 2, 7. The Smith case at 
least invites regulation by supervision of the contracts. 

Contracts for the interstate sale of power raise added difficulties. The com- 
missions may not regulate wholesale arrangements, either in the exporting or im- 
porting state. Missouri v. Kansas Natural Gas Co., 265 U. S. 298 (1924); Public 
Utility Comm. v. Attleboro Steam & Elec. Co., 273 U. S. 83 (1927). Yet when 
gas or electricity is retailed to the consumer by the foreign transmitting company, 
its local rates may be regulated. Pennsylvania Gas Co. v. Public Serv. Comm., 
252 U.S. 23 (1920); cf. East Ohio Gas Co. v. Tax Comm. of Ohio, 283 U. S. 465 
(1931). Where there is an intervening local subsidiary, the same result may be 
reached by disregarding the corporate fiction. Gallatin Nat. Gas Co. v. Public Serv. 
Comm., 79 Mont. 269, 256 Pac. 373 (1927); cf. United Fuel Gas Co. v. Railroad 
Comm. of Ky., 278 U. S. 300 (1929). If the corporate fiction is respected, quaere 
whether charges under such contracts can be disallowed as an incident to fixing the 
rates for the subsidiary. See Hoover, WHy THE PuBLic INTEREST REQUIRES STATE 
RATHER THAN FEDERAL REGULATION OF ELECTRICAL PusLic UTILITIES (1925) II; 
(1927) 40 Harv. L. Rev. 906; cf. Re Iroquois Gas Corp., P. U. R. 1930E 60 
(N. Y.). State compacts may be necessary for their control. See Report or Mass. 
Spectra CommM., supra note 3, at 252. The proposed Couzens Bill provided for 
federal regulation of interstate power transmission. S. 3869, 71st Cong. 2d Sess. 

82 Kan. Laws 1931, c. 239, § 2; Mass. Gen. Laws, loc. cit. supra note 27 (requir- 
ing prior approval unless provision inserted in contract allowing commission re- 
view); N. Y. Pus. Serv. Comm. Law (1910) §110(3), as amended by Laws 
1930, c. 760, §3; N. C. Cope Ann. (Michie, 1931) § 1037(e). Of course, these 
statutes permit prior disapproval. 

38 The meaning in New York is clearly in doubt. See Legis. (1931) AM. Pot. 
Scr. Rev. 103; cf. Ransom, supra note 31, at 510, 513, 514. The Kansas and North 
Carolina statutes are equally ambiguous. 

84 Wis. Stat. (1929) §196.52(1), as amended by Laws 1931, c. 183. Kansas 
and New York use ten per cent throughout. Kan. Laws, loc. cit. supra note 32; 
N. Y. Pus. Serv. Comm. Law, (1910) § 110(2), as amended by Laws 1930, c. 760. 
The lower percentage seems preferable; small holdings of stock often exercise great 
influence. See Sen. Doc. No. 213, 69th Cong: 2d Sess., at xix-xxvi; Remarks of 
Joseph B. Eastman on H. R. 9059, House Committee on Interstate and Foreign 
Commerce, 72d Cong. 1st Sess. (regulation of railroad holding companies). These 
two statutes exclude affiliated interests which have had no transactions for two 
years with the operating company other than holding stock and receiving dividends. 
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vision only over contracts with those having “ majority control ” ** of 
the utility’s stock is not sufficiently broad. Definitions of affiliates as 
those having “ control,” °° or as those with whom a utility lacks “ equal 
bargaining power,” *’ invite constant litigation to determine their 
scope; ** consequently, they afford an excellent opportunity to obstruct 
the administration of the statutes.*° 

The statutes have placed means in the hands of the commissions to 
determine which are affiliated interests and to secure information con- 
cerning the cost of the services to the affiliate. For instance, the 
utilities must disclose the identity of their directors and the holders or 
real owners of more than one per cent of their stock; such persons, 
corporate or otherwise, must, in turn, divulge whatever relevant in- 
formation they may possess.*° It is prescribed explicitly that in any 
proceeding before the commissions the burden of proof is upon the 
operating company to show the cost to the affiliated interest,* a pro- 
vision which practically compels the affiliated interest to produce the 
necessary evidence.*? Requiring the utilities to keep specified books ** 
and accounts ** in the state and to issue annual reports *° is also desir- 
able. Similar burdens are imposed on holding companies in some 





35 Ore. Cope ANN. (1930) § 61-272, as amended by Laws 1931, c. 103, §9; N. J. 
Compe. Stat. (Supp. 1924) p. 2885. 

36 Towa Cope (1931) § 8434. 

87 Mass. Gen. Laws (1921) c. 164, § 85, as amended by Acts 1930, c. 395. 

38 Consider the litigation in respect to the construction of the term “ control ” 
in statutes defining the jurisdiction of the commissions to regulate rates. See note 
Q, supra. 

39 The same criticism may be made of the North Carolina clause: companies 
“classed as holding, management, and service companies.” N. C. Cope ANN. 
(Michie, 1931) § 1037(e) ; cf. Mass. Gen. Laws, loc. cit. supra note 27. The ques- 
tion is also raised whether constitutionally regulation can be extended beyond 
affiliation. Probably at least the wide degree of interrelation described in the 
Wisconsin statute is valid. The types of interrelation are so varied that an act 
must be broadly phrased to meet the problem. See Report or Mass. SPECIAL 
Como., supra note 3, at 248-49. 

40 Mass. Gen. Laws (1921) c. 164, § 85, as amended by Acts 1930, c. 395; N. Y. 
Pus. Serv. Comm. Law (1910) §§ 110, 111, as amended by Laws 1930, cc. 760, 
761; Kan. Laws 1931, c. 239, §1; Ore. Cope ANN. (1930) § 61-272, as amended by 
Laws 1931, c. 103, §9; Wis. Stat. (1929) §$§ 182.25, 196.02 (4 b, 4 c) as amended 
by Laws 1931, c. 183. Of course, jurisdictional requirements might easily impair 
the effectiveness of these provisions by limiting the power of the commissions to 
trace the interrelations not doing business within the state. See notes 48-50, infra. 

41 Kan. Laws 1931, c. 239, §3; N. Y. Pus. Serv. Comm. Law (1910) §§ 52, 
66(9), 80(7), 95(2), as amended by Laws 1930, cc. 776-779; Ore. Cope ANN. 
(1930) § 61-272, as amended by Laws 1931, c. 103, § 2; Wis. Stat. (1929) § 196.52 
(3), as amended by Laws 1931, c. 183. The utility must pay the expense of in- 
vestigation. Ws. Stat. (1929) § 196.85, as amended by Laws 1931, c. 183. This 
has been held constitutional. Wisconsin Tel. Co. v. Public Serv. Comm. of Wis., 
U.S. Daily, Jan. 19, 1932, at 2613. 

42 See Lilienthal, supra note 6, at 205. 

43 Wis. Stat. (1929) § 196.06; cf. IDAHO Comp. Stat. (1919) § 2488. 

44 Wis. Stat. (1929) 196.06 (1); cf. Inv. ANN. Stat. (Burns, 1926) § 12685. 

45 N. Y. Pus. Serv. Comm. Law (1910) § 111, as amended by Laws 1930, c. 
761; Wis. Stat. (1929) § 192.12. The details of the reports are determined by the 
commission. Re Wisconsin Tel. Co., P. U. R. 1931E 35 (Wis.); Re Wisconsin Tel. 
Co., P. U. R. 1931E 1or (Wis.). Commission questionnaires must also be an- 
swered. Wis. Stat. (1929) § 196.25; cf. Ore. Cope ANN. (1930) § 61-240. 
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states.** These provisions are significant. Effective regulation calls for 
publicity and accurate accounting, neither of which has been common in 
this field.*? 

To implement further the policy of this legislation, it is obviously 
helpful to have jurisdiction over affiliated foreign corporations. The 
Wisconsin act provides that affiliated interests furnishing services or 
commodities are doing business within the state for jurisdictional pur- 
poses, but mere ownership of stock is not sufficient.** It was manifestly 
drawn with a view to avoiding constitutional difficulties.*® Whether 
the Supreme Court will be guided to any extent by a statutory resolution 
of what constitutes doing business remains to be seen.*° 

There are other methods of regulation which the legislatures might 
adopt. Insofar as the evils may be traced to parent-subsidiary rela- 
tions, they could be effectively eliminated by outlawing holding com- 
panies.** But this would offend those who believe the device has 
economic advantages. Competitive bidding on all public utility con- 
tracts might be required.®* But this would be futile if the affiliate domi- 
nated the market and impracticable in respect to management services. 





46 E.g., N. J. Comp. Strat. (Supp. 1924) p. 2885; Iowa Cope (1931) § 8435. 
Probably this is constitutional. Michigan Bell Tel. Co. v. Michigan P. U. Comm., 
supra note 7; cf. Interstate Commerce Comm. v. Goodrich Transit Co., 224 U. S. 
194 (1921). 

47 See Bonbright, supra note 11, at 203; Cooke, Shoring up the Regulation 
of Electrical Utilities (1930) 8 Harv. Bus. REv. 316, 318-19; cf. Re New Hamp- 
shire Gas & Elec. Co., supra note 3, at 279. 

48 Wis. Stat. (1929) § 226.025, as amended by Laws 1931, c. 183; cf. lowa Cope 
(1931) §$§ 8433, 8434; N. J. Comp. Stat. (Supp. 1924) p. 2885. Quaere, whether 
the usual doing business statute would apply to affiliates that would fall within 
the description of the Wisconsin act. Cf. Re Utility Power & Light Co., P. U. R. 
1930B 359 (Mo.) (decided before Smith v. Illinois Bell Tel. Co.). 

49 For a rationale of the Supreme Court cases in accord with that reflected in the 
statute, see Note (1931) 44 Harv. L. REv. 833, 836, n.20. But cf. Lilienthal, supra 
note 6, at 206, n.62; Re Utilities Power and Light Corp., supra note 48. The im- 
plications of the Smith case suggest a ready willingness to recognize a jurisdiction 
over foreign holding companies. Cf. Michigan Bell Tel. Co. v. Michigan P. U. 
Comm., supra note 7; Bankers Holding Co. v. Maybury, 297 Pac. 240 (Wash. 1931), 
Note (1931) 40 YALE L. J. 1322. 

50 Cf, Cannon Mfg. Co. v. Cudahy Packing Co., 267 U. S. 333, 336 (1925). 

51 See Note (1931) P. U. ForTNIGHTLY 742, 745. In some instances, commis- 
sions have prevented the creation of an affiliated interest. Re Tidewater Toll Prop- 
erties, P. U. R. 1931B 135 (Md.) ; Re Brooklyn Union Gas Co., P. U. R. 1930D 255 
(N. Y.); Re Columbia Gas & Elec. Co., P. U. R. 1931C 247 (N. Y.). However, 
there may be judicial limitation of this method for arbitrariness. See Lilienthal, 
supra note 6, at 197, n.33. 

Compare the provisions of Kan. Laws 1931, c. 238; Oxia. Comp. Star. ANN. 
(Bunn, 1921) § 5301, as amended by Laws 1931, c. 46. To prevent the profits of 
an incidental merchandising business from going to the affiliate where the work is 
done at the expense of the operating company, public utilities have been forbidden 
to carry on such a business. Kan. Laws 1931, c. 238; Oxia. Comp. Stat. ANN. 
(Bunn, 1921) § 5301, as amended by Laws 1931, c. 46. 

52 Compare the provisions of the Clayton Act. 38 Stat. 734 (1914), 15 U.S. C. 
§ 20 (1926) ; see Report or N. Y. Como., supra note 5, at 144. Compare, too, the 
possibility of permitting another operating company to enter into competition with 
those which have affiliated interests. Re Industrial Gas Co., P. U. R. 1r929A 516 
(Mo.); cf. Cooke, Taking Stock of Regulation in the State of New York (1930) 
40 YALE L. J. 16, 29. 
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On the whole, the Wisconsin statute offers the best integrated plan. Its 
success or failure probably depends on how it is administered by the 
commission.** 





RECENT CASES 


ATTORNEYS — DISBARMENT — POWER OF LEGISLATURE TO PROVIDE JURY 
TRIAL. — The state board of law examiners instituted disbarment proceed- 
ings against the defendant for the alteration of a deed. The proceedings 
were brought under a statute providing that an accused attorney could de- 
mand a jury trial and that the verdict, with the court’s recommendations, 
should be filed in the Supreme Court where, after a hearing, such judgment 
should be rendered as the facts warranted. Wyo. Laws 1925, c. 51. A three 
judge district court, allowed by the statute, presided over the trial. The 
jury requested by the defendant returned a verdict of not guilty. The court 
recommended that the verdict was opposed to the weight of the evidence; 
that if it was only advisory, it should be disregarded; and that if binding as 
in a civil action, a new trial should be ordered. Held, that the court should 
defer to the procedure prescribed by the legislature and that the findings of 
the jury determined facts as in a civil action. New trial ordered. State 
Board of Law Examiners v. Phelan, 5 Pac.(2d) 263 (Wyo. 1931). 

The common-law rule confers no right to a jury in disbarment proceedings. 
Ex Parte Wall, 107 U. S. 265 (1882); Im re Carver, 224 Mass. 169, 112 N. E. 
877 (1916); see Green, The Court’s Power over Admission and Disbarment 
(1925) 4 Tex. L Rev. 1, 29; (1896) 43 Cent. L. J. 401. Occasional stat- 
utes have granted such a right. E.g., ARK. Dic. Stat. (Crawford & Moses, 
1921) § 620; Ga. Cope ANN. (Michie, 1926) § 4976; Mo. Rev. Stat. (1856) 
c. 14, §15, repealed, Mo. Rev. Star. (1879) § 497; Tex. Rev. Civ. Cope 
(Vernon, 1928) § 316; W. VA. Cope (Barnes, 1923) p. 2122, repealed, W. Va. 
CopE (1931) c. 30, art. 2, §7; cf. Inp. ANN. Stat. (Burns, 1926) § 1047. 
In the instant case the legislation was attacked on the ground that it involved 
an unconstitutional interference with the judiciary’s inherent power of con- 
trol over the bar. Cf. State v. Cannon, 196 Wis. 534, 221 N. W. 603 (1928); 
(1929) 5 Wis. L. Rev. 181; Note (1895) 45 Am. Sr. Rep. 71, 73. Some 
statutory regulation of admission has been accepted by the courts. Jn re 
Chapelle, 71 Cal. App. 129, 234 Pac. 906 (1925) (passage of examination) ; 
Hanson v. Grattan, 84 Kan. 843, 115 Pac. 646 (1911) (prescribed training) ; 
In re Applicants for License, 143 N. C. 1, 55 S. E. 635 (1906) (character 
investigation unnecessary) ; Vernon County Bar Ass’n v. McKibbin, 153 Wis. 
350, 141 N. W. 283 (1913) (admission of non-resident attorneys); see Lee, 
The Courts and Admission to the Bar (1899) 13 Harv. L. REv. 233. But 
cf. Olmsted’s Case, 292 Pa. 96, 140 Atl. 634 (1928); Motion to Admit Mos- 
ness, 39 Wis. 509 (1876) (admission of non-resident attorneys). And a stat- 
ute delimiting the causes for disbarment has been sustained. Ex Parte 
Schenck, 65 N. C. 353 (1871). But in the few cases where the validity of 
statutes providing for a jury trial might have been questioned, the issue does 
not appear to have been raised. Cf. Reilly v. Cavanaugh, 32 Ind. 214 
(1869); In re Darrow, 83 N. E. 1026 (Ind. App. 1908); Chevalon v. 





58 The Wisconsin commission has issued orders setting forth in elaborate detail 
the information they desire and the policies they will pursue in regulating such con- 
—- Re Wisconsin Tel. Co., P. U. R. 1931E 35; Re Wisconsin Tel. Co., P. U. R. 
1931 101. 
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Schmidt, 11 Rob. 91 (La. 1845), with which cf. State v. Fourchy, 106 La. 
743, 754, 31 So. 325, 330 (1901); Callan, Louisiana Methods in Handling 
Disbarment Cases (1930) 4 TULANE L. REv. 220. Reasons indicating the 
possible desirability of such statutes are not wanting. Cf. (1930) 15 Iowa 
L. REv. 365, 366. A jury would provide protection for an attorney in situa- 
tions where the judge might act as both informant and court. Cf. Jn re Phil- 
brook, 105 Cal. 471, 38 Pac. 884 (1895) (disbarment for denunciation of 
judge in brief); Jackson v. State, 21 Tex. 668 (1858) (statements in judi- 
ciary election contest); Note (1928) 53 A. L. R. 1244. And where the basis 
of the proceeding is a charge ordinarily triable before a jury, such trial would 
seem reasonable. But cf. ARK. Dic. Stat. (Crawford & Moses, 1921) § 620; 
cf. Ex Parte Wall, 107 U. S. 265 (1882). But a jury would have difficulty 
in evaluating professional standards. See Green, supra, at 26; cf. Note 
(1895) 45 Am. St. REP. 71, 73, 81 et seg. This objection might be met by 
following the suggestion of the instant court that the jury should be limited 
to making special findings of fact. See State Board of Law Examiners v. 
Phelan, supra, at 266. Nevertheless, the acceptance of legislative regulation 
by the Wyoming court is in apparent contrast with the judicial disregard for 
statutory procedure in some disbarment cases. Cf. Jn re Royall, 33 N. M. 
386, 268 Pac. 570 (1928) (power to disbar can not be conferred on board); Jn 
re Bruen, 102 Wash. 472, 172 Pac. 1152 (1918) (same). Cf. also State v. 
Brough, 33 Ohio C. C. 257 (1912) (denial of power to reinstate by special 
statute); Jn re Cannon, 240 N. W. 441 (Wis. 1932). But it should be noted 
that the court was influenced by the fact that the legislation was drafted by 
representatives of the Wyoming bench and bar, and it was expressly stated 
in the opinion that the decision did not go so far as to hold that the statutory 
procedure was or could be exclusive. See State Board of Law Examiners v. 
Phelan, supra, at 266. 


BILLS AND Notes — HoLpers In DvE Course — EFFECT OF INDORSEMENT 
TO HOLDER IN TRUST FOR A THIRD Party. — P, payee of certain promissory 
notes, deposited them with H, the plaintiff, as trustee. P then issued to inves- 
tors generally his own promissory notes certified by H to be secured by the 
notes pledged with him as trustee for prospective certificate holders. P de- 
faulted on the certificates and H sued M, the maker of one of the notes 
deposited as collateral. The court found that the indorsement from P to H 
was restrictive under section 36(3) of the Negotiable Instruments Law. Sec- 
tion 37(2) confers upon a restrictive indorsee the right “ To bring any action ” 
on the instrument “ that the indorser could bring.” Section 47 provides that 
“ An instrument negotiable in its origin continues to be negotiable until it has 
been restrictively indorsed. .. .” In the suit by H against M, the latter 
proved that the note had been procured from him by fraud. A verdict was 
directed for M and H appealed. Held, that the plaintiff was not a holder in 
due course; under section 47 the restrictive indorsement prevented negotia- 
tion of the instrument, and under section 37, H’s rights were limited to those 
of his indorser. Judgment affirmed. Union Trust Co. v. Matthews, 239 
N. W. 293 (Mich. 1931). 

The court recognized that apart from the Negotiable Instruments Law 
there is no reason why a restrictive indorsement to a trustee for a third party 
should prevent the former from being a holder in due course. Cf. Ames, 
The Negotiable Instruments Law (1900) 14 Harv. L Rev. 241, 248; BRAN- 
NAN, THE NEGOTIABLE INSTRUMENTS Law (Chafee’s ed. 1926) 319. Amend- 
ment of the law to prevent the instant result has been suggested. See 
BRANNAN, Op. cit. supra, at vi, 320; ProcRAM OF NAT. CONFERENCE OF 
Comm’rs on Untrorm StaTE Laws (1931) 28, 29, 41, 42; cf. Inv. Rev. Star. 
(Smith-Hurd, 1930) c. 98, §57. But a provocative article has recently 
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advanced the theory that present amendment of the Negotiable Instru- 
ments Law is both impolitic and unnecessary. See Beutel, The Negotiable 
Instruments Act Should Not be Amended (1932) 80 U. or Pa. L. REv. 
368. More specifically, it was argued that a result like that of the present 
case could be avoided by interpretation, and that in any event the ques- 
tion is not sufficiently important to warrant statutory change. See id. 
at 385, n.81; cf. Brewster, The Negotiable Instruments Law—A Re- 
joinder to Dean Ames (1901) 15 Harv. L. Rev. 26, 33. Whatever may be 
the merit in Professor Beutel’s general thesis, such dismissal of the instant 
problem is unsatisfactory. Suggestions for a method of interpretation pro- 
ductive of a result opposite to that of the instant case are by no means 
novel. See BRANNAN, Op. cit. supra, at 319; BicELOw, BILLs, Notes AND 
Cuecks (3d ed. 1928) 198-200; Norton, BiLts AND Notes (4th ed. 1914) 
169-72; McKeehan, The Negotiable Instruments Law (1902) 41 Am. L. 
REG. 499, 514. But the court here, despite cognizance of the possibility of 
a different interpretation, stated that “the statute is perfectly plain .. .” 
and that the “ matter” is “ legislative, not . . . judicial.”” Moreover all the 
cases found which have adjudicated the question have reached a like result. 
E.g., Werner Piano Co. v. Henderson & Reese, 121 Ark. 165, 180 S. W. 495 
(1915); Gulbranson-Dickinson Co. v. Hopkins, 170 Wis. 326, 175 N. W. 93 
(1919), (1920) 34 Harv. L. Rev. 84. But cf. Atlantic City Nat. Bank v. 
Commercial Lumber Co., 107 N. J. L. 492, 155 Atl. 762 (1931). In view of 
such attitudes on the part of courts it seems futile to hope that the instant 
situation can be properly dealt with except by amendment. And the use 
of the financing device employed in the present case appears to be sufficiently 
extensive to make the question of practical importance. Cf. MOovuLTon, 
FINANCIAL ORGANIZATION (3d ed. 1930) 412. 


BROKERS — RELATION TO CUSTOMER — EFFECT OF STATUTE OF FRAUDS ON 
OrAL AGREEMENT. — The decedent gave oral orders to the plaintiff, a stock- 
broker, to buy shares of stock for which the decedent was to pay a fixed 
price. The transaction occurred in Massachusetts. The plaintiff was to 
charge no commission, but might make a profit by buying under the price 
named. The decedent refused to take the stock after the plaintiff bought it 
and the latter sued the decedent’s estate. The plaintiff conceded that the 
Statute of Frauds was a defense to an oral contract for the sale of stock, but 
contended that the statute was inapplicable here because he was acting as the 
decedent’s agent. The trial court ruled that an agency relation existed and 
a verdict was returned for the plaintiff. The case was transferred on excep- 
tions. Held, that the broker was not an agent. Judgment for the defendant. 
F. C. Adams, Inc. v. Elmer F. Thayer Estate, 155 Atl. 687 (N. H. 1931), afd, 
on rehearing, 156 Atl. 697 (1931). 

If the broker acts as an agent he may recover from his customer on an oral 
order notwithstanding the Statute of Frauds. Bibb v. Allen, 149 U. S. 481 
(1893); Campbell v. Willis, 290 Fed. 271 (App. D. C. 1923); Libaire v. Fein- 
stein, 133 Misc. 27, 231 N. Y. Supp. 3 (1928); cf. Picard v. Beers, 195 Mass. 
419, 81 N. E. 246 (1907). Whether the plaintiff was an agent was treated by 
the court as a question of Massachusetts law and in concluding that there was 
no such relation the court reasoned that since by the doctrine of that state 
title vests in the broker, the brokerage contract is one of sale. Cf. Chase v. 
Boston, 180 Mass. 458, 62 N. E. 1059 (1902); Furber v. Dane, 204 Mass. 
412, 90 N. E. 859 (1909); Brown v. Rushton, 223 Mass. 80, 111 N. E. 884 
(1916). But despite this doctrine, in Massachusetts as elsewhere, the usual 
brokerage contract seems to be regarded as one of agency. Cf. Giddings v. 
Sears, 103 Mass. 311 (1869); Rice v. Winslow, 180 Mass. 500, 62 N. E. 1057 
(1902); Hall v. Paine, 224 Mass. 62, 112 N. E. 153 (1916); Wisbey v. Alan 
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Shepard & Co., Inc., 268 Mass. 21, 167 N. E. 334 (1929); see MECHEM, 
Acency (2d ed. 1914) § 2388; cf. MEvER, THE LAw oF STOCKBROKERS AND 
Stock ExcHANGES (1931) 249. But cf. id. at 251. In any case existence 
of agency is a question of fact. Morrill v. Farr, 156 Atl. 383 (Me. 
1931); Bradley v. Meltzer, 245 Mass. 41, 139 N. E. 431 (1923); John R. 
Carpenter Co. v. Horner, 220 Mich. 15, 189 N. W. 853 (1922). That the 
broker was to be compensated by buying under the price fixed by the cus- 
tomer need not preclude agency. Sutro v. Jacobson, 96 N. J. L. 555, 115 
Atl. 79 (1921); see Trowbridge v. O'Neill, 243 Mich. 84, 89, 219 N. W. 681, 
683 (1928). The court here stated, however, that there was “ no substantial 
evidence of any engagement of the plaintiff’s service.” The trial court’s rul- 
ing would therefore seem erroneous since the fact that the broker bought in 
response to the customer’s orders is not decisive in establishing agency. Sack- 
ville v. Wimer, 76 Colo. 519, 233 Pac. 152 (1925); Coolidge v. Old Colony 
Trust Co., 259 Mass. 515, 156 N. E. 701 (1927); Kinney v. Glenny, 136 
Misc. 301, 240 N. Y. Supp. 713 (1930). Still, in view of the customary 
treatment of the brokerage relation and the fact that the contract here does 
not seem clear, the upper court might more properly have ordered a new 
trial. Cf. Leahy v. Lobdell, Farwell & Co., 80 Fed. 665 (C. C. A. 6th, 1897); 
Pascal v. Hess, 7 N. J. Misc. 884, 147 Atl. 472 (1929). 


CONSTITUTIONAL Law — Due Process oF Law: TAxaTION — CoMPUTA- 
TION: OF INCOME Tax ON BASIS OF COMBINED INCOMES OF HUSBAND AND 
Wire. — A state income tax act provided for rates graduated with reference 
to the size of the income up to $12,000, with a flat rate of six per cent on 
amounts in excess of $12,000. Ws. Star. (1929) § 71.06. In computing 
the amount of taxes payable by persons residing together as members of a 
family, the income of the wife and of each child under eighteen was to be 
added to that of the husband or head of the family and assessed to him. 
Wis. Stat. (1929) § 71.05(2)(d). However, spouses could make separate 
returns at their option; in that event the tax to each was to be computed 
on their combined income and the amount due was to be paid by each in the 
proportion that his or her income bore to the total. Wzus. Stat. (1929) 
§ 71.09(4)(c). The plaintiff and his wife had made separate returns, but 
the aggregate was treated as the plaintiff’s income, and he paid under protest 
a tax assessed to him on that amount. Thereafter he sued to recover 
the excess over that which he would have had to pay had the tax been as- 
sessed solely on his own income, contending that the statute, insofar as it 
made possible an assessment to him which took into account his wife’s in- 
come, violated the Fourteenth Amendment. From a judgment in the state 
supreme court sustaining the assessment, the plaintiff appealed. Held, that 
the tax violated due process. Judgment reversed. Hoeper v. Tax Comm. 
of Wisconsin, 52 Sup. Ct. 120 (1931). 

The majority of the court reasoned that “in property, business, and eco- 
nomic relations ” the parties are unaffected by marriage because of the sepa- 
ration of interests which married women’s acts have caused, and that there- 
fore the instant classification was unreasonable. Spouses’ interests may be 
separate so far as legal consequences are concerned. But it does not follow 
that the classification here is arbitrary. The language of the opinion can 
not mean that in practical effect, marriage does not alter economic relation- 
ships. The community of interests becomes apparent in the language of Mr. 
Justice Holmes, speaking for the minority: “.. . usually each would get 
the benefit of the income of each without inquiry into the source” and the 
wife’s income “in every probability will make his [7.e., the husband’s] life 
easier and help him to pay his bills.” See id. at 123. This justification for 
the classification might be weakened by the likelihood that the reciprocal 
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economic relation would tend to become less as the incomes became greater. 
But the Wisconsin provision for a flat rate on amounts over $12,000 makes 
such a possibility unimportant here. Wis. Stat. (1929) § 71.06. And the 
reasonableness of the classification is supported by the facts that the statute 
had operated in Wisconsin for over twenty years and that a similar classifi- 
cation has been made in England. See 8 & g Geo. V, c. 40 § 8(1)(b) 
(1918); cf. 45 & 46 Vict. c. 75 (1882). Moreover as to the section of the 
statute which provided merely that the rate of tax of one spouse should de- 
pend upon the combined income, support for a result opposite to that reached 
here may be found in an earlier Supreme Court case. There an inheritance 
tax upon the estate of a non-resident decedent, the rate of which was deter- 
mined by the combined value of local and foreign assets, was sustained. 
Maxwell v. Bugbee, 250 U. S. 525 (1919). On the basis of that case it 
might be argued that just as the advantage of owning property makes it 
reasonable to take that property into account in determining a rate, even 
though the state is powerless to tax its devolution directly, so here the ad- 
vantage derived from a spouse’s income makes an analogous determination 
reasonable. However, it is questionable whether the economic advantages 
resulting to one spouse from the other’s income are sufficient to justify the 
statute insofar as it provided that the head of a family should be taxable for 
the incomes of the members. Cf. Frick v. Pennsylvania, 268 U. S. 473, 495 
(1925). But quite apart from the reasonableness of the classification here, 
the tax might have been sustained, as it was by the Wisconsin court when 
the statute was first tested twenty years ago, on the ground that it was nec- 
essary to prevent fraudulent evasions of surtaxes by colorable transfers of 
property among members of a family. Income Tax Cases, 148 Wis. 456, 
134 N. W. 673, 135 N. W. 164 (1912). The majority of the Supreme Court 
held, however, that the decision in Schlesinger v. Wisconsin made this ground 
untenable. Cf. Schlesinger v. Wisconsin, 270 U. S. 230 (1926). But see 
Holmes, J., dissenting, in Hoeper v. Tax Comm. of Wisconsin, supra, at 124; 
cf. (1931) 44 Harv. L. Rev. 988; (1926) 39 id. 1096; Note (1926) 26 Cot. 
L. REV. 737. 


CRIMINAL LAw — Equity JURISDICTION — ESTOPPEL OF PROSECUTION FOR 
VIOLATION OF MUNICIPAL ORDINANCE.—A municipal ordinance regulated 
drilling for oil within the city limits. While the validity of the ordinance was 
being tested, several oil companies continued to drill under the protection of 
a temporary injunction. A representative of the plaintiff company talked 
to the mayor about suing for such an injunction. Wishing to save the city 
the expense of litigation, the mayor advised him to continue drilling without 
getting such protection. The plaintiff was assured that it would not be 
prosecuted for drilling while the validity of the regulation was being tested. 
Thereafter the company drilled for two years without interference from the 
city officials. The law was then held valid. Marrs v. Oxford, 32 F.(2d) 134 
(C. C. A. 8th, 1929), certiorari denied, 280 U. S. 563, 573.(1929). The plain- 
tiff ceased drilling but was prosecuted for prior violations, and a fine of 
$200,000 was assessed by the police court. Pending an appeal to the district 
court, the oil company sought injunctive relief from the prosecution. The 
injunction was refused and the plaintiff appealed. Held, that the city was 
estopped to prosecute, and the injunction should be granted. Judgment re- 
versed. Derby Oil Co. v. Oxford, 4 Pac.(2d) 435 (Kan. 1931). 

The ground invoked here for abating the prosecution finds little recogni- 
tion in the cases. The court relied on a case where criminal prosecution was 
estopped because of the prior inaction of city officials with knowledge of the 
alleged violation. Mayor of Athens v. Georgia R. R., 72 Ga. 800 (1884). 
However, estoppel was only an alternative ground of that decision. Cf. id, 
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at 802, 803. Many cases refuse to recognize misleading representations or 
inaction of municipal officials as a ground for estopping prosecutions. Cf. 
Bates v. Monticello, 173 Ky. 244, 190 S. W. 1074 (1917); United Dining 
Car Co. v. Camden, 103 N. J. L. 232, 136 Atl. 600 (1927); Riggs v. Hot 
Springs, 181 Ark. 377, 26 S. W.(2d) 70 (1930); Metropolis v. Gibbons, 
334 Ill. 431, 166 N. E. 115 (1929); Arlington Hotel Co. v. Ewing, 124 Tenn. 
536, 549, 138 S. W. 954, 957 (1911); Fire Dept. of the City of N.Y. »v. 
Buhler, 35 N. Y. 177, 181 (1866). The municipal officials are regarded as 
powerless thus to bind the municipality with respect to criminal prosecutions. 
Nevertheless, the facts of the instant case provide a strong incentive to find 
some bar to the prosecution. Under Kansas law the plaintiff could have 
secured an injunction against prosecution while the ordinance was being tested. 
Marysville v. Cities Service Oil Co., 133 Kan. 692, 3 Pac.(2d) 1060 (1931); 
Marrs v. Oxford, 24 F.(2d) 541 (D. Kan. 1928), aff'd, 32 F.(2d) 134 (C.C.A. 
8th, 1929), certiorari denied, 280 U. S. 563, 573 (1929); cf. Missouri Pac. 
Ry. v. Tucker, 230 U.S. 340, 349, 350 (1913). If this had been done, viola- 
tion of the regulation while its validity was being tried would not have sub- 
jected the plaintiff to any penalty. See Marysville v. Cities Service Oil Co., 
supra, 3 Pac.(2d) at 1068. Prosecution now would be a harsh penalty for 
the plaintiff's failure to secure the readily available injunctive protection. 
Yet, the intervention of equity at this stage is unusual. Where, as here, the 
validity of the law is not being questioned, equity generally refuses to take 
jurisdiction. Le Blanc v. New Orleans, 138 La. 243, 70 So. 212 (1915); 
Cobb v. French, 111 Minn. 429, 127 N. W. 415 (1910); Cain v. Daly, 74 
S. C. 480, 55 S. E. 110 (1906); Monroe Greyhound Ass’n v. Quigley, 130 
Misc. 357, 223 N. Y. Supp. 830 (1927); see Note (1910) 23 Harv. L. Rev. 
469. But cf. Fox West Coast Film Theaters v. Boynton, U.S. Daily, Jan. 21, 
1932, at 2632 (D. Kan. 1932). 


CRIMINAL Law — STATUTORY OFFENSES — BAD-CHECK Laws As INVOLVING 
IMPRISONMENT FOR Dest.—A South Dakota statute made criminal the 
issuance of checks with knowledge of insufficiency of funds. S. D. Comp. 
Laws (1929) §4253. A clause of the statute provided that the accused 
might abate a prosecution by payment into court of the amount of the check, 
after showing that he was free from fraudulent intent and had had an ac- 
count in the drawee bank. Jd. § 4255. The statute also provided that it 
should be inapplicable where the checks were honored. Jd. § 4257. The 
state constitution prohibited imprisonment for debt. S. D. Const., art. VI, 
§15. The defendant was prosecuted under the statute. He offered to prove 
that at the time the check was issued it was agreed by the payee, the present 
holder, that although the check was present-dated it was not to be presented 
for payment until the defendant gave notice that he had sufficient funds in 
the bank. This evidence was excluded. From a conviction and sentence 
to a year’s imprisonment, the defendant appealed. Held, that the statute 
denounced non-payment of the check and therefore violated the constitu- 
tional prohibition against imprisenment for debt. Judgment reversed. State 
v. Portwood, 238 N. W. 879 (S. D. 1931). 

Assuming that the statute denounced non-payment, usual interpretations of 
prohibitions against imprisonment for debt would require its invalidation. Cf. 
Carr v. State, 106 Ala. 35, 17 So. 350 (1894); Melconian v. City of Grand 
Rapids, 218 Mich. 397, 188 N. W. 521 (1922); State v. Paint Rock Coal & 
Coke Co., 92 Tenn. 81, 20 S. W. 499 (1892); see Note (1928) 41 Harv. L. 
Rev. 786, 790. But, if the statute had been construed as denouncing the 
mere issuance of bad checks, it would probably be considered a valid exercise 
of police power. Cf. State v. Avery, 111 Kan. 588, 207 Pac. 838 (1922); 
State v. Yarboro, 194 N. C. 498, 140 S. E. 216 (1927); State v, Schock, 
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58 N. D. 340, 226 N. W. 525 (1929); see Note (1928) 41 Harv. L. REv. 786, 
789. The statute here appears to be copied from a Kansas law which, prior 
to the instant enactment, had been so interpreted. State v. Avery, supra. 
Nevertheless in an earlier case South Dakota rejected the Kansas interpreta- 
tion and held the statute invalid as to a post-dated check. State v. Nelson, 
237 N. W. 766 (S. D. 1931). The result of that case might be explained on 
the ground that such a check is not within the statute. Cf. State v. Nelson, 
supra, at 766; see (1931) 30 Micu. L. Rev. 299. But the court reasoned 
that non-payment was an essential element of the crime because the statute 
excluded cases where the check was honored. See State v. Nelson, supra, at 
767. That reasoning was adopted here. Although the defense clauses do re- 
late to payment, they also tend to mitigate the injury to the public. Hence 
they are consistent with the view that the purpose of bad-check laws is to 
protect credit structure. Cf. State v. Avery, supra; State v. Yarboro, supra, 
at 504, 140 S. E., at 218; see Paton, Bad Checks Drawn Without Evil Intent 
(1928) Am. BANKERS’ Ass’N J. 700; (1926) 5 N. C. L. Rev. 185; Note (1929) 
2 Dak. L. REv. 493. If this is the purpose of the statute, it would seem that 
the mere issuance of the worthless check is the essential element of the 
offense. Cf. State v. Avery, supra; Grisson v. Commonwealth, 181 Ky. 189, 
203 S. W. 1075 (1918); Commonwealth v. McCall, 186 Ky. 301, 217 S. W. 
109 (1919). But cf. State v. Cunningham, 90 W. Va. 806, 111 S. E. 835 
(1922). Payment of the check may be regarded as matter of defense. The 
language of the statute seems susceptible to either the Kansas or South 
Dakota interpretation. Possibly the South Dakota court disregarded the 
construction suggested by what appears to be the legislation’s purpose because 
of the severe penalty attached to the offense. The remark of the court in the 
Nelson case that most bad-check laws require moral turpitude, and the state- 
ments in the instant opinion relative to the law’s harshness are significant in 
this respect. See State v. Nelson, supra, at 768; State v. Portwood, supra, 
at 880; cf. Legis. (1031) 44 Harv. L Rev. 451. 


FEDERAL CouRTS — JURISDICTION: DIvERSITY OF CITIZENSHIP — APPOINT- 
MENT OF ADMINISTRATOR FROM DEFENDANT’S STATE TO DEFEAT DIVERSITY 
JurispIcTION. — X, a citizen of Oklahoma, died as a result of injuries alleged 
to have been negligently caused by D, a Louisiana corporation. His widow, 
who had been appointed administratrix, instituted an action under a wrong- 
ful death statute in the state court of Oklahoma. The case was removed to 
the federal district court where a motion to remand was overruled. The 
widow then dismissed the action and resigned as administratrix. Upon her 
request, the Oklahoma probate court appointed the petitioner, a citizen of 
Louisiana, as administrator and a new action was commenced in the state 
court by the widow acting as the petitioner’s agent for the purpose of suit. 
D removed to the federal district court where a motion of the petitioner to 
remand was overruled. The circuit court affirmed the ruling, and a trial on 
the merits resulted in a judgment for D. 47 F.(2d) 28 (C. C. A. roth, 1931). 
The Supreme Court granted certiorari. Held, that the motion to remand 
should have been granted; the fact that the petitioner was appointed solely 
for the purpose of defeating diversity jurisdiction was immaterial. Judgment 
reversed. Mecom v. Fitzsimmons Drilling Co., 52 Sup. Ct. 84 (1931). 

In view of the consistent success of colorable devices both for obtaining 
and for avoiding diversity jurisdiction, the instant decision is not surprising. 
Cf. Oakley v. Goodnow, 118 U. S. 43 (1886) (assignment to avoid diversity) ; 
Williamson v. Osenton, 232 U. S. 619 (1914) (change of domicil to secure 
diversity); Chicago, R. I. & Pac. Ry. v. Dowell, 229 U. S. 102 (1913) 
(joinder of resident co-defendants to avoid); Black & White Taxicab Co. v. 
Brown & Yellow Taxicab Co., 276 U. S. 518 (1928) (re-incorporation to se- 
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cure). Cf. also Harley v. Firemen’s Fund Ins. Co., 245 Fed. 471 (W. D. 
Wash. 1913) (reduction of unliquidated claim to avoid); Woods v. Massa- 
chusetts Protective Ass’n, 34 F.(2d) 501 (E. D. Ky. 1929), (1930) 43 Harv. 
L. Rev. 320 (reduction of liquidated claim to avoid); see Note (1930) 44 
Harv. L. REv. 97. Diversity jurisdiction may, perhaps, be supported on the 
ground of avoiding local prejudice. See Taft, Possible and Needed Reforms 
in Federal Courts (1922) 8 A. B. A. J. 601, 604. But cf. Friendly, The His- 
toric Basis of Diversity Jurisdiction (1928) 41 Harv. L. Rev. 483. But the 
devices for obtaining and avoiding diversity jurisdiction are also employed to 
secure more favorable rules of substantive law. Cf. Black & White Taxicab 
Co. v. Brown & Yellow Taxicab Co., 276 U. S. 518 (1928). Or a choice of 
rules of evidence may be desired. See Leach, State Law of Evidence in the 
Federal Courts (1930) 43 Harv. L. Rev. 554; cf. Nudd v. Borrows, 91 U. S. 
426 (1875). A more favorable bench or jury provides another motive dictating 
the choice of tribunals. See Frankfurter, Judicial Power of Federal and State 
Courts (1928) 13 Corn. L. Q. 499, 522. The shaping of the rules of diversity 
jurisdiction to serve such questionable motives recalls the days of artful com- 
mon-law pleading. Cf. Whittier, Notice Pleading (1918) 31 Harv. L. Rev. 
501. 


INcoME Taxes — WHAT Is INCOME— CorRPORATE BoNDS REPURCHASED 
AT Less THAN Par.—A corporation issued bonds in 1923 and later in the 
same year repurchased them at less than their face value. The Court of 
Claims held that, although the difference between the sale and repurchase 
prices represented a saving to the corporation, it did not constitute taxable 
income. 44 F.(2d) 885 (Ct. Cl. 1930). The Supreme Court granted certio- 
rari. Held, that the difference between the sale and repurchase prices con- 
stituted taxable income. Judgment reversed. United States v. Kirby Lumber 
Co., 284 U. S. 1 (1931). 

Treasury Regulations have consistently taxed a book profit, made under the 
circumstances of the principal case. U.S. Treas. Reg. 45, Art. 544(1)(c) 
(1918) ; id. 62, Art. 545(1)(c) (1921); id. 65, Art. 545(1)(c) (1924); id. 69, 
Art. 545(1)(c) (1926); id. 74, Art. 68(1)(c) (1928). But a decision, which 
has occasioned some criticism, has held that the liquidation of a liability for 
less than that originally received produces no taxable gain, when the entire 
transaction shows a net loss through all the taxable years involved. Bowers 
v. Kerbaugh-Empire Co., 271 U.S. 170 (1926); cf. Note (1931) 40 YALE L. J. 
960 et seg.; (1925) 34 id. 334; (1925) 25 Cor. L. REv. 110; MontTGoMERY, 
INCOME TAX PROCEDURE 1927, 327-28. In contrast to the result of the instant 
case, the opinion in that case was suggestive of the notion that extinguish- 
ment of indebtedness could not produce taxable income. See Bowers v. 
Kerbaugh-Empire Co., 271 U. S. 170, 174 (1926). Accordingly, the Board of 
Tax Appeals prevented taxation even where a profit resulted from the transac- 
tion as a whole. Cf. New Orleans, Texas and Mexico Ry., 6 B. T. A. 436 
(1927); National Sugar Mfg. Co., 7 B. T. A. 577 (1927); see John F. Camp- 
bell Co., 15 B. T. A. 458, 460 (1929), aff'd, 50 F.(2) 487 (App. D. C. 1931); 
Note (1931) 40 YALE L. J. 960, 963. ‘The instant opinion appears to limit 
the Kerbaugh-Empire case to situations in which the “ transaction as a whole 
was a loss.” See United States v. Kirby Lumber Co., 284 U. S. 3 (1931). 
In view of another recent case, it would seem that such loss must not have 
been deductible in previous years. Cf. Burnet v. Sanford & Brooks Co., 282 
U. S. 359 (1931). But cf. Bowers v. Kerbaugh-Empire Co., 271 U. S. 170, 
172 (1926). Deductible losses during the current year will already have been 
taken into account in computing net income. Therefore, unless the statement 
in the present opinion that “here there was no shrinkage of assets” is to 
mean that a non-deductible shrinkage will be considered, the rule of Bowers 
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v. Kerbaugh-Empire Co. should no longer have any vitality. Cf. United States 
v. Kirby Lumber Co., 284 U.S. 1, 3 (1932); (1932) 32 Cou. L. REv. 137. 
Apart from the question of “ shrinkage of assets,” the failure of the Court 
to define its position more explicitly is likely to leave in doubt the law ap- 
plicable to some cognate cases, especially those in which debts are extin- 
guished by composition agreements, which until now have been decided on the 
theory that cancellation of indebtedness produces no taxable income. Cf. 
John F. Campbell Co., supra; Meyer Jewelry Co., 3 B. T. A. 1319 (1926). 


Income Tax—WuatT 1s INCOME— SPECIAL ASSESSMENTS FOR STREET 
IMPROVEMENT AS AN ELEMENT IN COMPUTING DEPRECIATION ALLOWANCES. 
— The petitioner, a realty company, was required to pay special assessments 
on its property for street paving and similar improvements. It deducted, as 
allowances for depreciation, amounts computed on the basis of the average 
life of these improvements, contending that the deductions were for “ ex- 
haustion, or wear and tear of property used in ” the business of the taxpayer. 
See 43 STAT. 283 (1924), 26 U.S. C. § 986 a(7) (1926). The Commissioner 
of Internal Revenue disallowed the deductions and was sustained by the Board 
of Tax Appeals. Hubbell Son & Co., 19 B. T. A. 612 (1930). The realty 
company petitioned for a review of the decision. Held, that the deductions 
were improper. Decision affirmed. Hubbell Son & Co. v. Burnett, 51 F.(2d) 
644 (C. C. A. 8th, 1931), certiorari denied, 52 Sup. Ct. 41 (1931). 

The court’s holding seems sound, for even if the improvements were used 
in the business of the taxpayer within the statute, the extent to which de- 
preciation was caused by his business use, as distinguished from the use of 
others, was not shown. Cf. Maurice H. Winger, 6 B. T. A. 945 (1927); W. H. 
Lawson, 12 B. T. A. 1076 (1928). The difficulty of making such a segrega- 
tion makes important an inquiry as to whether other methods are available 
for depreciation deductions because of expenditures for betterment assess- 
ments. Such assessments are regarded not as business expenses, but as capital 
expenditures, to be added to the cost of the property in estimating profit or 
loss on subsequent sale. See United States v. Garbutt, 35 F.(2d) 924, 926 
(C. C. A. roth, 1929); Hubbell Son & Co., 19 B. T. A. 612, 615 (1930); 
U. S. Treas. Reg. 74, Art. 561 (1928); 43 Stat. 255 (1924), 26 U. S. C. 
§ 933 a(1) (1926). It would seem to follow that they should also be an ele- 
ment in determining the basis on which allowances for depreciation are cal- 
culated. Cf. Jesse Lobsenz, 17 B. T. A. 81 (1929); J. W. McWilliams, 15 
B. T. A. 329, 345 (1929); see United States v. Garbutt, supra, at 926; U. S. 
Treas. Reg. 74, Art. 204 (1928). Of course, insofar as such expenditures are 
regarded as adding to the cost of the land itself, they would not become part 
of the depreciation base, since land is not subject to depreciation within the 
meaning of the Revenue Acts. Cf. Eagle Dye Works, 1 B. T. A. 638 (1925); 
see U. S. Treas. Reg. 74, Art. 202 (1928). However, when land with build- 
ings thereon is purchased for a lump sum, for depreciation purposes the cost 
is normally allocated between the site and buildings. Jesse Lobsenz, supra; 
see U. S. Treas. Reg. 74, Art. 204 (1928). Accordingly, it should be possible 
to allocate the amount of the assessment to the land and buildings in pro- 
portion to their relative values, and to allow depreciation on the increased 
cost of the buildings in the usual manner. Such a procedure was provided 
for in a recent memorandum of the General Counsel. G. C. M. 5589, 
VIII—1 Cum. Bull. 83 (1929). But that ruling was thought inconsistent 
with the decision of the Board of Tax Appeals against the instant taxpayer, 
and was revoked. G. C. M. 9461, X Int. Rev. Bull. No. 21, p. 3 (1931). 
However, since the taxpayer rested his claim on an entirely different theory 
there would seem to be no need for revoking the earlier ruling. 
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Jury — Misconpuct or Jury — Discussion oF FAILURE OF ACCUSED TO 
Testiry. — The defendant was convicted of transporting intoxicating liquor 
and moved for a new trial. At the hearing of his motion, four jurors testified 
that during the jury-room deliberations they had heard some discussion of 
the failure of the accused to testify, and one of the jurors admitted it had 
somewhat affected his vote. The other eight jurors denied hearing such a 
discussion. A statute provided that “the failure of any defendant to... 
testify shall not be taken as a circumstance against him, nor shall the same 
be alluded to or commented on by counsel in the cause... .” Tex. REv. 
Cope Crim. Proc. (Vernon, 1928) art. 710. Another statute declared that 
a new trial should be granted if “ from the misconduct of the jury the court 
is of opinion that the defendant has not received a fair . . . trial,” and pro- 
vided that testimony of jurors should be competent to show misconduct. 
Id. art. 753(8). The motion for a new trial was denied and the defendant 
appealed. Held, that the jury’s discussion of the failure of the accused to 
testify was ground for reversal. Judgment reversed. Harrell v. State, 42 
S. W.(2d) 438 (Tex. Cr. App. 1931). 

The Texas cases on the instant point provide a striking illustration of the 
wholesale reversals which may be caused by a departure from the general 
rule excluding jurors’ testimony of their conduct in the jury-room. (Cf. 
Consolidated Rendering Co. v. New Haven Hotel Co., 300 Fed. 627, 634 
(D. Conn. 1924). Since 1910, jury-room discussion of the defendant’s fail- 
ure to testify has been regarded by appellate courts as a ground for granting 
new trials in at least thirty criminal cases. E.g., Walling v. State, 59 Tex. 
Cr. Rep. 279, 128 S. W. 624 (1910); Hennington v. State, 100 Tex. Cr. Rep. 
78, 271 S. W. 624 (1925); Hughes v. State, 101 Tex. Cr. Rep. 82, 274 S. W. 
151 (1925); Reese v. State, 102 Tex. Cr. Rep. 511, 278 S. W. 451 (1926); 
Hammonds v. State, 106 Tex. Cr. Rep. 122, 290 S. W. 1096 (1927); see 
Tex. Ann. Cope Crim. Proc. (Vernon, 1925) arts. 710, n.40, 753, nN.40, 45; 
id, Supp. (1931) arts. 710, n.40, 753 nn. 40, 45; cf. Jones v. State, 72 Tex. Cr. 
Rep. 496, 501, 162 S. W. 1142, 1145 (1914). Although there may be a sound 
basis for protecting the defendant against the effect of exercising his privi- 
lege not to testify, his interest scarcely justifies a protection which produces 
such an opportunity for reversals. Cf. Salibo v. United States, 46 F.(2d) 
790 (C. C. A. sth, 1931). The Texas statutes need not have caused this 
situation. Consideration and discussion by the jurors of the defendant’s 
failure to deny incriminating facts seem so normal that they probably can 
not be prevented. See State v. Dreiling, 95 Kan. 241, 246, 147 Pac. 1108, 
1109 (1915); cf. State v. Wimpsett, 46 S. D. 6, 9, 189 N. W. 983, 984 
(1922); see 4 Wicmore, EviweNce (2d ed. 1923) § 2272, n.8. This practical 
consideration might well have led to a rule that discussion did not prevent 
a “ fair trial” within the meaning of the statute. In fact, the Texas cases 
regard casual mention by the jury as no ground for reversal. Coffman v. 
State, 73 Tex. Cr. Rep. 295, 165 S. W. 939 (1914); Bogan v. State, 78 Tex. 
Cr. Rep. 86, 180 S. W. 247 (1915); Vinson v. State, 96 Tex. Cr. Rep. 307, 
257 S. W. go05 (1924). And the Kansas court, despite a rule admitting 
jurors’ testimony and a statute expressly prohibiting consideration by the 
jury of the defendant’s failure to testify, has refused a new trial on facts 
similar to those in the instant case. State v. Dreiling, supra; cf. Moore v. 
United States, 1 F.(2d) 839 (C. C. A. oth, 1925), certiorari denied, 267 U. S. 
593 (1925); Williams v. United States, 3 F.(2d) 933 (C. C. A. 6th, 1925); 
State v. Thomas, 135 Iowa 717, to9 N. W. goo (1906), writ of error dis- 
missed, 209 U. S. 258 (1908), 215 U. S. 591 (1909). It is perhaps unfortunate 
that the Texas rule, which seems to have developed a serious impediment to 
practicable criminal procedure, has become so firmly established that only a 
statute can modify it. 
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MortTcAGEes — EQUITABLE MortTGAGES— CREATION BY OPTION TO RE- 
PURCHASE AFTER FORECLOSURE. — Property which P’s brother had mortgaged 
for $10,000 was sold to D, the mortgagee, at a foreclosure sale in February, 
1927. Prior to the sale, a contract was executed between D and P for the 
purpose of saving the property. It provided that if upon D’s purchasing at 
foreclosure, P paid him $2,000, and thereafter paid taxes, made repairs and 
insured for the benefit of D, she was to have an exclusive option until De- 
cember, 1928, to repurchase for the amount of the mortgage debt plus interest 
and costs. [The statutory period of redemption expired in February, 1928. 
Ark. Dic. Stat. (Crawford and Moses, 1921) § 7411.] Time was made of 
the essence. The $2,000 and rents collected from the property were to be 
applied on the repurchase price. P paid the $2,000 to D and was allowed 
to take possession of certain residences on the property and collect the rents 
therefrom. During February, 1928, P paid an additional $1,000. Thereafter 
she became ill and before she was again able to attend to business the option 
contract expired. Upon her recovery early in 1929, she sought to redeem 
the property but D refused her offer. From an adverse decree in a suit for 
redemption, P appealed. Held, that the contract was in effect a new mort- 
gage, creating an equity of redemption that was not destroyed by the ex- 
piration of the option. Decree reversed. Baugh v. Taylor, 42 S. W.(2d) 
992 (Ark. 1931). 

If the contract had been construed as an option, the expiration of the 
time limit would, under the authorities, prevent specific enforcement. Indiana 
& Arkansas Lumber & Mfg. Co. v. Pharr, 82 Ark. 573, 102 S. W. 686 
(1907); Champion Gold Mining Co. v. The Champion Mines, 164 Cal. 205, 
128 Pac. 315 (1912); Hughes v. Holliday, 149 Ga. 147, 99 S. E. 301 (1919); 
Boericke v. Sinclair, [1929] 1 D.L. R. 561. But cf. Butler v. Colson, 99 Ark. 
340, 138 S. W. 467 (1911). However, the close parallel between the inci- 
dents of the option contract and those of the old mortgage provided the 
court with a ground for construing the transaction as a mortgage. Moreover, 
language in an earlier Arkansas decision indicated that an agreement to 
repurchase after foreclosure might be treated like an absolute conveyance 
with an option to repurchase. See American Mortgage Co. v. Williams, 103 
Ark. 484, 493, 145 S. W. 234, 238 (1912). Such a conveyance may be held 
to create a mortgage, if a security transaction was intended, in order to pre- 
vent forfeiture of the excess value of the land upon failure to pay within the 
stipulated time. Campbell v. Dearborn, 109 Mass. 130 (1872); Lundeen v. 
Nyborg, 161 Minn. 391, 201 N. W. 623 (1925); Kraemer v. Adelsberger, 
122 N. Y. 467, 25 N. E. 859 (1890); Mason v. Finley, 129 S. C. 367, 124 
S. E. 780 (1924); see 1 JONES, MortcAces (8th ed. 1928) § 301. Here, how- 
ever, if the purchaser at foreclosure had refused to contract for an extension 
of time, he would have been entitled to the excess value at the expiration of 
the statutory period of redemption. Hence it would seem that the only 
relevant forfeiture relates to payments made under the option contract, re- 
covery of which might be allowed. Cf. Boericke v. Sinclair, supra. There are 
cases apparently in accord with the result in the instant case which hold that 
the receipt after foreclosure of part payment on a mortgage debt waives the 
foreclosure. Lounsbury v. Norton, 59 Conn. 170, 22 Atl. 153 (1890);: Scott 
v. Childs, 64 N. H. 566, 15 Atl. 206 (1888); see Findlay v. Longe, 81 Vt. 523, 
529, 71 Atl. 829, 831 (1903). In these cases, however, the payments were re- 
ceived without any understanding that the rights under the foreclosure 
were not to be affected. On the other hand, in cases where payments 
were received with an understanding that the redemption was to be effected 
within a certain time the mortgage has not been revived. Matthews v. 
Dinner, 237 Mass. 153, 129 N. E. 394 (1921); Cameron v. Adams, 31 Mich. 
426 (1875); Schultz v. Citizens Inv. Co., 227 N. W. 883 (S. D. 1929). 
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Contra: Oertel v. Pierce, 116 Minn. 266, 133 N. W. 797 (1911); cf: Spath v. 
Hankins, 55 Md. 155 (1876). Such decisions seem better designed to further 
equity’s policy against forfeiture than the instant case. The instant case, 
though based on that policy, tends to defeat it by discouraging purchasers 
at foreclosure from making terms for extending the period of redemption. 
See Andretch v. Hurst, 126 Mich. 301, 303, 85 N. W. 746 (1901). 


MuNIcIPAL CORPORATIONS — POWERS AND FUNCTIONS — ADVERTISING. — 
P, a taxpayer, brought a bill to declare void an ordinance imposing a tax for 
municipal advertising, and to declare illegal an item in the city budget appro- 
priating the money raised thereby for various activities, including the enter- 
tainment of certain organizations that were to hold conventions in the city. 
It was alleged that the measures would violate constitutional prohibitions 
against taxation for other than municipal purposes and against disbursements 
for the benefit of private organizations. Fia. Const. art. IX, §§ 5, 10. The 
city contended that the advertising was justified in pursuance of the city’s 
extensive “ proprietary and quasi-corporate activities.” There was no ex- 
press legislative authorization of taxation for advertising. The chancellor 
issued an order restraining appropriations for entertaining conventions but 
refused to restrain the levy and collection of the tax. The taxpayer appealed. 
Held, that the city had no power to levy a tax for advertising. Decree af- 
firmed in part and reversed in part. Loeb v. City of Jacksonville, 134 So. 205 
(Fla. 1931). 

In rejecting the argument made by the city in support of the instant tax 
the court observed that “the idea that our cities . . . are vast commercial 
institutions is a novel one.” And a municipal corporation has been denied 
the power to advertise in the absence of clear legislative authorization. Potts 
v. City of Cape May, 66 N. J. L. 544, 49 Atl. 584 (1901), (1901) 15 Harv. 
L. REv. 320; see (1931) 20 Nat. Mun. REv. 542; cf. City of Deland v. Moor- 
head, 96 Fla. 737, 119 So. 117 (1928). But cf. Stegmaier v. Goeringer, 218 
Pa. 499, 501, 67 Atl. 782 (1907). Nevertheless municipal advertising seems 
in line with modern conceptions of community activities and requirements. 
See Sacramento Chamber of Commerce v. Stephens, 299 Pac. 728, 730 (Cal. 
1931); cf. City of San Antonio v. Paul Anderson Co., 41 S. W.(2d) 108 
(Tex. Civ. App. 1931). The danger of exploiting advertising for the benefit 
of particular interests may justify a strict construction of the power. But 
the Florida constitutional prohibition against appropriations for private par- 
ties seems to provide a safeguard against this danger by making possible the 
invalidation of specific appropriations without defeating the tax itself. See 
Stegmaier v. Goeringer, supra, at 501, 67 Atl. at 782; McAllister, Public Pur- 
pose in Taxation (1930) 18 Carr. L. Rev. 137, 252; cf. First Nat. Bank of 
Orland v. Hall, 90 Cal. App. 709, 266 Pac. 604 (1928). In the instant opin- 
ion there is some suggestion, though the question is left open, that even if 
express statutory authorization were present, advertising might be unconsti- 
tutional as involving taxation and expenditures for other than public pur- 
poses. Cf. 1 CooLtey, TAxaTIon (4th ed. 1924) §§ 126, 174; 5 McQuILLAN, 
Municipac Corporations (2d ed. 1928) § 2323; 6 id. § 2532. But in recent 
cases where legislative authorization was found, it was held that municipal 
advertising involved a public purpose. Sacramento Chamber of Commerce 
v. Stephens, supra; City of San Antonio v. Paul Anderson Co., supra; see 
Mitchell v. City of St. Paul, 114 Minn. 141, 130 N. W. 66 (1911). And 
authorized appropriations for less direct methods of publicity have frequently 
been sustained. City of Minneapolis v. Janney, 86 Minn. 111, 90 N. W. 312 
(1902) (exposition): Sambor v. Hadley, 291 Pa. 395, 140 Atl. 347 (1028) 
(same); cf. Schieffelin v. Hylan, 236 N. Y. 254, 140 N. E. 689 (1923) (his- 
torical celebration); Earle v. Dade County, 92 Fla. 432, 109 So. 331 (1926) 





RECENT CASES 749 


(agricultural exposition buildings) ; see Battle, Powers of Municipality (1924) 
to VA. L. REV. 417. 


MuNIcIPAL CORPORATIONS — PROPERTY — VALIDITY OF CHATTEL Mort- 
GAGE ON PROPERTY PURCHASED FOR WATERWORKS. — For the purpose of con- 
structing a waterworks, the taxpayers of a municipality voted to authorize 
the issuance of bonds in the sum of $52,000, the estimated cost of the plant. 
Machinery for the plant was purchased from the Fairbanks-Morse Co. for 
$12,400. Of this amount, $7,400, all the remaining proceeds of the bond 
issue, was paid in cash, and five notes of $1,000 each, secured by a chattel 
mortgage on the machinery, were issued for the balance. The Louisiana 
constitution and statutes declared that title to waterworks plants, for the 
construction of which debt has been incurred, shall be in the public. La. 
Const. (1921) art. XIV, §1; La. Rev. Strat. ANN. (Marr, Supp. 1926) 
p. 1402. Payment of the first note and one-half of the second was made, 
but the municipality defaulted on the rest. Thereupon H, a transferee of the 
notes, sought to have the machinery sold to satisfy them. The municipality 
brought suit to enjoin the seizure and sale. From a judgment for the mu- 
nicipality, H appealed. Held, that the machinery could not be seized and 
sold. Judgment affirmed. Farmerville v. Commercial Credit Co., 173 La. 43, 
136 So. 82 (1931). 

The constitutional and statutory provisions were thought by the court to 
vest title in the public and to provide a ground for requiring retention of the 
machinery. See La. Const. (1921) art. XIV, §1; La. Rev. Stat. ANN. 
(Marr, Supp. 1926) p. 1402. But even if these provisions are regarded as 
inconclusive, an almost compelling reason for enjoining seizure and sale arises 
from the indispensable nature of the property to the public. Cf. Mullarky 
v. Cedar Falls, 19 Iowa 21 (1865). But cf. (1931) 41 Yate L. J. 311. 
Many analogous cases support the result reached here. Thus municipal 
waterworks property is uniformly exempt from ordinary mechanics’ liens 
and execution. See 5 McQuILLIN, MunicrpaL Corporations (2d ed. 1928) 
§ 2101; 3 id. § 1262; Tooke, Notes (1926) 15 Nat. Mun. REv. 370; (1929) 
18 Nat. Mun. REv. 773; cf. New Orleans v. Morris, 105 U. S. 600, 602 
(1881); Fairbanks, Morse & Co. v. Cape Charles, 144 Va. 56, 131 S. E. 437 
(1926). Moreover, in the absence of express statutory authority it is doubt- 
ful that such property could be mortgaged. See 3 Ditton, Municrpar Cor- 
PORATIONS (5th ed. 1911) § 996; cf. Mullarky v. Cedar Falls, supra; Vaughn 
v. Commissioners, 118 N. C. 636, 24 S. E. 425 (1896). However, in the 
instant case the vendor’s expectation of retaining a security interest may 
have induced the transfer of the machinery to the city. Refusal to recog- 
nize such an interest therefore seems severe. Cf. (1931) 41 YALE L. J. 311. 
But cases involving similar transactions where the vendor has been allowed 
to repossess may be distinguished, for the public has usually not had so vital 
a need for the property involved. Cf. Chapman v. County of Douglas, 107 
U. S. 348 (1882) (site for county poorhouse); Bardwell v. Southern Engine 
& Boiler Works, 130 Ky. 222, 113 S. W. 97 (1908) (engine for electric light 
plant); Harrison County Court v. Smith’s Adm’r, 15 B. Mon. 155 (Ky. 1854) 
(jailer’s house); La France Fire Engine Co. v. Syracuse, 33 Misc. 516, 68 
N. Y. Supp. 894 (1900) (fire engine). But cf. Lee v. Board of Comm’rs, 114 
Fed. 744 (C. C. A. 6th, 1902) (bridge). Moreover the hardship of the instant 
decision to the defendant is apparent rather than real. The court expressly 
left open the question of the city’s liability on the notes. Conceivably the 
city officials had authority to make the notes. Cf. Fawcett v. Mt. Airy, 134 
N. C. 125, 45 S. E. 1029 (1903). And mandamus might be brought to com- 
pel satisfaction. See 3 DILion, op. cit. supra, § 992; 4 id. §§ 1507, 1515. 
Even if lack of authority in the city officials prevents recovery on the notes, 
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the holder may be able to recover against his transferor. Such a loss to the 
latter would operate as a deterrent upon corporations which are probably 
quick to take advantage of public need in consummating transactions without 
regard for requisite authority. 


RESCISSION — For MiIstAKE— UNILATERAL MISTAKE IN VALUE AS 
GROUND FoR Rescinpinc Girt. — X informed the petitioner that his father’s 
estate would not exceed $1,200 and suggested that, since his share would be 
small, he assign it to his needy sister. Without making further inquiry, the 
petitioner executed, for the benefit of his sister, assignments of all per- 
sonalty and a quit claim deed to any realty to which he might be entitled 
under his father’s will. The estate was much larger than had been anticipated 
and it developed that the petitioner’s share was more than $7,500. He sought 
a compulsory accounting by the administrator apparently for the purpose of 
recovering the personalty he had assigned, and testified that he believed that 
the real estate constituted substantially all the estate. From an adverse de- 
cree, the administrator appealed. Held, that although X’s representation was 
innocently made, the petitioner’s mistake entitled him to rescission of the 
assignments and an accounting. Decree affirmed. Matter of Clark’s Estate, 
233 App. Div. 487, 253 N. Y. Supp. 524 (1931). 

There is some authority for permitting rescission of a gift for a unilateral 
mistake. Lister v. Hodgson, L. R. 4 Eq. 30 (1867); see Patterson, Relief for 
Unilateral Mistake (1928) 28 Cot. L. Rev. 859, 897, n.148; cf. Andrews v. 
Andrews, 12 Ind. 348 (1859) (donor allowed reformation) ; Simms v. Simms, 
139 Misc. 726, 249 N. Y. Supp. 171 (1931), (1931) 31 Cor. L. Rev. 1189 
(donee allowed reformation). And in contrast with some jurisdictions, New 
York has allowed rescission of a contract for a unilateral mistake. Harper 
v. Newburgh, 159 App. Div. 695, 145 N. Y. Supp. 59 (1913); see New York 
v. Seely-Taylor Co., 149 App. Div. 98, 102, 133 N. Y. Supp. 808, 811 (1912), 
afd, 208 N. Y. 548, 101 N. E. 1098 (1913); Patterson, supra, at 884. 
Such relief, however, appears to have been limited to cases involving mis- 
taken estimates in building contracts. But it should be easier to grant relief 
in gift cases, since they involve no deprivation of bargain. See Abbott, Mis- 
take of Fact as a Ground for Equitable Relief (1910) 23 Harv. L. Rev. 608, 
620; cf. 3 WiLListon, Contracts (1920) § 1573. The chief significance of 
the present decision lies in the fact that rescission was allowed although the 
mistake merely concerned the value of the gift which might be considered 
extrinsic error and therefore no ground for rescission. See Dambmann »v. 
Schulting, 75 N. Y. 55, 63 (1878); cf. Note (1922) 35 Harv. L. Rev. 757, 
760. Usually where relief has been granted the mistake has been one of 
defective expression of the donor’s intent. See Patterson, supra, at 897; 
.THoRNTON, Girts (1893) § 450. But the court’s disregard of the possi- 
ble formal distinction between intrinsic and extrinsic error seems sound. 
See 3 Wixuiston, Contracts § 1544; Note (1922) 35 Harv. L. REv. 757. 
But cf. Dambmann v. Schulting, supra. If rescission of a gift for unilateral 
mistake is ever to be allowed the instant case seems a proper one for relief. 
The mistake related to a controlling inducement for making the gift; the 
donor was not guilty of either negligence or laches; and the donee had not 
suffered any change in position. Cf. Pickslay v. Starr, 149 N. Y. 432, 44 
N. E. 163 (1896); Murphy v. Steel, 169 Ark. 299, 274 S. W. 6 (1925), 
(1926) 39 Harv. L. Rev. 271. 


RESTRAINT OF TRADE — Contract Not To ENGAGE IN CERTAIN BUSINESS 
— EXTENT OF RECOVERY ON CONTRACT FOR SALE OF BUSINESS INVOLVING 
Excessive RESTRICTIVE CovENANT. — The plaintiff, a lawyer, conveyed his 
equipment and goodwill to the defendant and convenanted not to practice 
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law within the state for two years, in consideration of the defendant’s agree- 
ment to pay $5,000 in stated instalments. The defendant failed to meet any 
but the first payment, and the plaintiff brought suit alleging full performance 
upon his part. A statute provided that a contract restraining the exercise of 
a profession or trade, with the exception of agreements by the vendor of 
business goodwill not to compete within a specified county or city, was to 
that extent void. Oxia. Comp. Stat. ANN. (Bunn, 1921) §§ 5071, 5072. 
From a ruling sustaining a demurrer, the plaintiff appealed. Held, that the 
plaintiff may recover the contract price less the proportionate value of the 
illegal part of his covenant. Demurrer overruled. Wesley v. Chandler, 
3 Pac.(2d) 720 (Okla. 1931). 

The court allowed partial recovery despite express recognition of the gen- 
eral rule that such a contract if executory is wholly unenforceable by either 
party. See 3 WiL.iston, ConTrRAcTs (1920) §§ 1780, 1782; Rogers, Void, 
Illegal, or Unenforceable Consideration (1908) 17 YALE L. J. 338, 346. In 
cases involving a partially executed contract for the sale of a business as dis- 
tinguished from an employment contract, the policy against unreasonable 
restrictive covenants probably is not sufficiently strong to deny all relief. Cf. 
Mason v. Provident Clothing & Supply Co., [1913] A. C. 724, 738; (1932) 
45 Harv. L. Rev. 751-52; see ANson, Contracts (5th Am. ed., Corbin, 
1930) § 258. But the cases allowing recovery on such partially executed con- 
tracts are difficult to explain solely on contract theory in view of the denial 
of relief where the contract is executory. Cf. Oliver v. Gilmore, 52 Fed. 562, 
565 (C. C. D. Mass. 1892). But see 3 Wittiston, Contracts §1782. A 
quasi-contractual recovery has been suggested as an alternative. Cf. Eastern 
Expanded Metal Co. v. Webb Granite & Const. Co., 195 Mass. 356, 362, 81 
N. E. 251, 252 (1907); see 3 WILLISTON, ConTRACTS § 1782, n.47. That this 
remedy would often be inadequate may account for the disregarding of tech- 
nical difficulties by courts in order to grant contract relief when the agree- 
ment is executed by one party. Thus in the situation converse to the in- 
stant case, where the vendee has fully performed, many courts allow a remedy 
at least to the extent of the vendor’s legal covenants. Oregon Steam Nav. Co. 
v. Winsor, 20 Wall. 64 (U. S. 1874); John T. Stanley Co. v. Lagomaisine, 
53 F.(2d) 112 (S. D. N. Y. 1931); see 2 Pace, Contracts (2d ed. 1920) 
§ 1036. And several cases involving facts similar to the principal case have 
allowed the vendor full recovery on the contract. Nicholson v. Ellis, 110 
Md. 322, 73 Atl. 17 (1909); Fishell v. Gray, 60 N. J. L. 5, 37 Atl. 606 
(1897); Rosenbaum v, United States Credit-System Co., 65 N. J. L. 255, 
48 Atl. 237 (1901). But cf. Bishop v. Palmer, 146 Mass. 469, 16 N. E. 299 
(1888). However, the limitation of recovery by the instant case to the pro- 
portionate value of the legal performance of the vendor seems more desir- 
able. Compensation should scarcely be allowed for performance of the 
illegal covenant. 


RESTRAINT OF TRADE — ContTRACT Not TO ENGAGE IN CERTAIN BUSINESS 
— PARTIAL ENFORCEMENT OF EMPLOYEE’S INDIVISIBLE COVENANT IMPOSING 
EXCESSIVE RESTRAINT. — The defendant was employed in Boston as a driver 
of a milk wagon by the plaintiff, a corporation operating a dairy business in 
eastern Massachusetts and Rhode Island. By agreement between the plain- 
tiff and the union of which the defendant was a member, each employee 
covenanted that neither on his own account nor as the servant of another 
would he “interfere with the business of said employer or sell . . . dairy 
products to any customer of said employer for a period of ninety days from 
the cessation of said employment.” While still employed by the plaintiff the 
defendant solicited the latter’s customers for a rival concern, and immedi- 
ately upon leaving the plaintiff’s service he entered the employ of the rival 
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concern and continued to violate the covenant. The plaintiff sued to enjoin 
the violations. The lower court found that the restrictive covenant was un- 
reasonable but entered a decree enjoining the defendant from soliciting or 
selling to those of the plaintiff’s customers whom he had served while in the 
plaintiff's employ. The plaintiff appealed on the ground that the covenant 
was not unreasonable. Held, that the covenant not to compete was unrea- 
sonably broad, but should be enforced within a reasonable area as designated 
by the lower court. Decree affirmed (with modifications as to damages), 
Whiting Milk Companies v. O’Connell, 179 N. E. 169 (Mass. 1931). 

The action of the lower court in transforming an unreasonable, and in 
terms indivisible, restraining covenant into a reasonable one was merely an 
application of a rule recently developed in Massachusetts. Cf. Edgecomb v. 
Edmonston, 257 Mass. 12, 153 N. E. 99 (1926); Brannen v. Bouley, 272 
Mass. 67, 172 N. E. 104 (1930); Walker Coal & Ice Co. v. Love, 174 N. E. 
199 (Mass. 1931). But cf. Horn Pond Ice Co. v. Pearson, 267 Mass. 256. 
166 N. E. 640 (1929). This rule has been expressly approved and followed 
in a Kentucky decision. Davey Tree Expert Co. v. Ackelbein, 233 Ky. 115, 
120, 25 S. W.(2d) 62, 64 (1930). There the court said: “. . . the Massa- 
chusetts case just cited is not in harmony with the decisions of a majority of 
the American courts”, but it “. . . coincides with what the business world, 
both that of the employer and that of the employee, would deem a reasonable 
and just interpretation.” This failure to discern the evils in the Massachusetts 
rule is difficult to understand. However reprehensible the employee’s con- 
duct may be, the doctrine can not be justified. See (1926) 40 Harv. L. Rev. 
326. The superior bargaining position of the employer makes possible the 
exaction of the broad covenant, and the uninformed employee is likely to be- 
lieve himself bound not to seek employment anywhere within its restriction, 
an obviously undesirable result. The pernicious consequences of such a rule 
have been pointedly exposed by Lord Moulton, speaking for the House of 
Lords: “It would in my opinion be pessimi exempli if, when an employer 
had exacted a covenant deliberately framed in unreasonably wide terms, the 
Courts were to come to his assistance and, by applying their ingenuity and 
knowledge of the law, carve out of this void covenant the maximum of what 
he might validly have required. It must be remembered that the real sanc- 
tion at the back of these covenants is the terror and expense of litigation, in 
which the servant is usually at a great disadvantage . . . the hardship im- 
posed by the exaction of unreasonable covenants by employers would be 
greatly increased if they could continue the practice with the expectation 
that . . . the Court would in the end enable them to obtain everything which 
they could have obtained by acting reasonably.” See Mason v. Provident 
Clothing & Supply Co., [1913] A. C. 724, 745. 


TRADE-Marks — ACCOUNTING — RECOVERY OF INFRINGER’S PROFITS. — 
Until February, 1925, the defendant was the exclusive distributor for the 
United States and Canada of the plaintiff's trade-marked horse liniment. 
The relationship terminated in February and until May the plaintiff had 
no distributor in the United States and made no attempt to sell his product or 
to use his trade-mark here. After February the defendant sold an imitation 
of the plaintiff’s product, affixing to it the plaintiff’s trade-mark. In May the 
plaintiff appointed S his exclusive distributor for the territory formerly cov- 
ered by the defendant. On a former appeal the court found an infringement 
of the plaintiff’s trade-mark and affirmed an interlocutory decree for an in- 
junction and an accounting. 22 F.(2d) 512 (C. C. A. 6th, 1927), certiorari 
denied, 276 U. S. 619 (1928). Thereafter the district court entered a decree 
granting to the plaintiff recovery of damages and the defendant’s profits 
throughout the entire period of infringement. The defendant appealed. 
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Held, that in addition to damages the plaintiff was entitled only to those 
profits made by the defendant between February and May. Decree reversed. 
Lawrence-Williams Co. v. Societe Enfants Gombault et Cie, 52 F.(2d) 774 
(C. C. A. 6th, 1931). 

If, as has recently been held, profits are recoverable only when sales are 
lost through the trade-mark infringement, no profits should have been 
awarded for the February-May period. Rosenberg Bros. & Co. v. Elliott, 
7 F.(2d) 962 (C. C. A. 3d, 1925); cf. G. & C. Merriam Co. v. Saalfeld, 
198 Fed. 369 (C. C. A. 6th, 1912) (unfair competition). But in other cases 
profits have been granted regardless of proof of loss. Atlantic Milling Co. v. 
Rowland, 27 Fed. 24 (C. C. S. D. N. Y. 1886), appeal dismissed, 136 U. S. 
648 (1889); Regis v. Jaynes & Co., 191 Mass. 245, 77 N. E. 774 (1906); 
cf. L. P. Larson Jr. Co. v. William Wrigley Jr. Co., 20 F.(2d) 830 (C. C. A. 
7th, 1927), aff'd, 277 U. S. 97 (1928) (unfair competition). Such an award 
may be regarded as exemplary damages for unauthorized use of the trade- 
mark. See Hennessy v. Wilmerding-Loewe Co., 103 Fed. go, 96 (C. C. N. D. 
Cal. 1900); Nims, UNFAIR CoMPETITION (3d ed. 1929) § 419; Note (1930) 
30 Cor. L. REv. 242, 246. But it may also be explained on the theory that 
there has been a conversion of the owner’s goodwill resulting in profits to the 
infringer which are held in constructive trust for the trade-mark owner. See 
Hamilton-Brown Shoe Co. v. Wolf Bros. & Co., 240 U.S. 251, 259 (1916); 
L. Martin Co. v. L. Martin & Wilckes Co., 75 N. J. Eq. 257, 260, 72 Atl. 
294, 295 (1909); cf. Westcott Chuck Co. v. Oneida Nat. Chuck Co., 199 
N. Y. 247, 92 N. E. 639 (1910). The result of the instant case is consistent 
with this theory. The profits which the defendant made from February to 
May were probably attributable to the goodwill which the plaintiff had 
developed in connection with the trade-mark. If, however, the period during 
which the plaintiff withdrew from the territory had been longer an award of 
profits might have been denied. Cf. Morand Bros., Inc. v. Chippewa Springs 
Corp., 2 F.(2d) 237 (C. C. A. 7th, 1924), certiorari denied, 267 U. S. 592 
(1925) (withdrawal for six years); (1925) 38 Harv. L. Rev. 1120. In such 
a case much of the goodwill would probably have been developed by the 
defendant. Cf. J. F. Rowley Co. v. Rowley, 18 F.(2d) 700, 704 (C. C. A. 3d, 
1927). The denial of profits after May can also be explained on the con- 
version theory. Though the plaintiff retained ownership of the trade-mark, 
the goodwill had been assigned to the distributor. The Coca-Cola Bottling 
Co. v. The Coca-Cola Co., 269 Fed. 796 (D. Del. 1920); cf. Bourjois & 
Co v. Katzel, 260 U. S. 689 (1923); Billiken Co. v. Baker & Bennet Co., 
174 Fed. 829, 830 (C. C. S. D. N. Y. 1909). On this point, however, the 
decision seems inconsistent with the result of an earlier case where, despite 
appointment of an exclusive distributor, the trade-mark owner was allowed 
to recover. Cf. Saxlehner v. Eisner & Mendelson Co., 179 U. S. 19 (1900); 
see Lawrence-Williams Co. v. Societe Enfants Gombault et Cie, supra, at 
778, 0.3. 


WATERS — TIDAL WATERS — LitToRAL RicHTs: R1GHT TO ENJOIN INTER- 
FERENCE WITH ACCRETION. — The plaintiffs were littoral owners on Long 
Island Sound. The defendant, an owner of adjacent property, partly under 
water, was erecting jetties and dredging a channel under a permit from the 
United States Government. The plaintiffs sought a permanent injunction 
against these activities on the grounds that they would diminish accretions 
to their land and increase erosion. The court found that accretion would be 
diminished but that erosion would be unaffected. Held, that the plaintiffs 
have no vested interest in future accretions. Injunction denied. Village of 
Asharoken v. Metropolitan Sand & Gravel Co., 141 Misc. 829, 253 N. Y. 
Supp. 294 (1931). 
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A littoral owner’s right to future accretion has rarely been adjudicated but 
such authority as there is tends to support the instant case. See Eisenbach 
v. Hatfield, 2 Wash. 236, 250, 26 Pac. 539, 543 (1891); Western Pac. Ry. 
v. Southern Pac. Co., 151 Fed. 376, 398 (C. C. A. gth, 1907). But cf. King 
v. North Chesapeake "Beach Land & Improvement Co., 143 Md. 693, 123 Atl. 
455 (1923). However, a vested interest in future accretion has been recog- 
nized in riparian owners. Freeland v. Pennsylvania R. R., 197 Pa. 529, 47 
Atl. 745 (1901); see County of St. Claire v. Lovingston, 23 Wall. 46, 68 
(U. S. 1847); Hohl v. Iowa Cent. Ry., 162 Iowa 66, 72, 143 N. W. 850, 852 
(1913). Contra: Lyons v. United States, 26 Ct. Cl. 31 (1890); cf. Taylor v. 
Underhill, 40 Cal. 471 (1871); 1 WieEL, WATER Ricuts (3d ed. 1911) § gor. 
The instant court distinguished such cases, soundly it seems, on the ground 
that they “are predicated on a desire to maintain the existing state of a de- 
fined stream.” Cf. Tyler v. Wilkinson, Fed. Cas. No. 14,312 (C. C. D. R. I. 
1827); Herminghaus v. Southern Cal. Edison Co., 200 Cal. 81, 252 Pac. 607 
(1926), certiorari dismissed, 275 U. S. 486 (1927). The present question is 
best illuminated by inquiry into the considerations underlying the rule en- 
titling all shoreowners to gradual and imperceptible accretions once they are 
formed. See ANGELL, TIDE WATERS (2d. ed. 1847) 249; (1924) 24 Cor. L. 
Rev. 683. Under one theory the owner is awarded such accretions to com- 
pensate him for losses caused by erosion. See County of St. Claire v. Loving- 
ston, 23 Wall. 46, 69 (U. S. 1847). Such a reason provides some support for 
recognizing a right to future accretion as compensation for future erosion. 
However, the cases do not bear out the theory. The shoreowner acquires 
title to accretions caused by acts of third persons. County of St. Claire v. 
Lovingston, 23 Wall. 46 (U. S. 1847); Brundage v. Knox, 279 Ill. 450, 468, 
117 N. E. 123, 129 (1917); Brighton & Hove Gen. Gas Co. v. Hove Bunga- 
lows, [1924] 1 Ch. 372. And at the same time acts causing erosion 
may be enjoined. Mears v. Dole, 135 Mass. 508 (1883); Murray v. Pannaci, 
64 N. J. Eq. 147, 53 Atl. 595 (1902); see (1903) 16 Harv. L. Rev. 374. 
Granting shoreowners accretions once formed seems most plausibly explained 
on the grounds that the owner should be assured continued access to the 
water and that such a rule provides for the most efficient utilization of prop- 
erty formed by accretion. See Brundage v. Knox, 279 Ill. 450, 468, 117 N. E. 
123, 129 (1917); Gifford v. Lord Yarborough, 5 Bing. 163, 165, 166 (1828); 
1 WieEL, WATER Ricuts (3d ed. 1911) § 901; (1924) 24 Cot. L. REv. 683. 
These essentially economic reasons present no basis for recognizing in littoral 
owners a vested right to future accretions. Moreover, they suggest a strong 
argument, particularly applicable in the instant case, against recognizing such 
a right. It seems plainly undesirable, economically, to allow such problemati- 
cal future gains to impede present developments which will probably be im- 
mediately productive. Cf. Lyons v. United States, supra. 
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BUREAUCRACY TRIUMPHANT. By Carleton Kemp Allen. New York: Oxford 
University Press. 1931. Pp. 148. $2.25. 


Professor Allen’s little book is a piece of vigorous and irenchant ‘itn 
He knows what he wants to say, and he says it in forthright fashion. As 
befits a teacher in the law school of which, in recent times, the late Professor 
Dicey has been the chief ornament, he is gravely disturbed by developments 
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in the modern state which seem to take the departments of government in- 
creasingly outside the purview of the courts. For him this is a violation of 
that rule of law which he believes to be the safeguard of civic freedom. Be- 
lieving that the bureaucrat’s appetite grows by what it feeds on, he has writ- 
ten these essays to expose the danger while there is yet time. 

Professor Allen’s discussion has two sides. On the one hand, it is a 
plea for the right of the subject to be able to sue the Crown in tort. It is 
no use our boasting the glory of the rule of law, so long as the Crown is 
surrounded with prerogatival protections on every hand. There are few 
thinkers today who are unconvinced on this head; and a powerful committee, 
as recently as 1927, drew up a bill, at the instance of the late Viscount 
Haldane, in which the Crown was, for most practical purposes, put upon 
the same footing as an ordinary citizen.1 But although seven years have 
passed, the bill remains a bill, and Professor Allen writes as though the delay 
were the fault of arrogant bureaucrats whose one desire was to protect their 
departments from suit at all costs. The delay, for him, is part of that great . 
conspiracy of the executive against the courts of which Lord Hewart has 
written so passionately.” 

I do not know on what information Professor Allen sounds this view. I 
have made the most careful inquiries, and I can discover no substantial basis 
for it. There is no opposition to the bill in the Treasury, the Lord Chan- 
cellor’s department, that of the Attorney General, or the Ministry of 
Health. Fortune has brought me, in the last few years, into close and con- 
tinuous contact with the officials most concerned; they are, without excep- 
tion, in favor of the measure. The real opposition to it comes, not from 
civil servants at all, but from an eminent ex-Lord Chancellor upon whom 
the decision has thus far depended. Professor Allen’s strictures upon the 
doctrine are wholly justified; his attack on the civil servants is, to my knowl- 
edge, quite void of foundation. 

The other aspect of his book raises much more difficult questions. The 
growth of delegated legislation disturbs him; he is particularly distressed at 
the inability of Parliament seriously to control the civil service in the 
making of regulations and orders in council under statutory powers. Further, 
he views with alarm the conference of judicial and quasi-judicial authority 
on the departments, from a review of which the courts are, in certain in- 
stances, excluded. He sees in all this an assault by the bureaucracy on 
British freedom which bodes ill for the future. 

Insofar as Professor Allen’s indictment is directed against the haphazard 
way in which the present system has grown up I sympathize with it; the 
need, consequently, for proper safeguards against its abuse he insists upon 
with emphasis. Once more, I sympathize. But since his whole case is writ- 
ten in that temper which led Lord Hewart, in his recent work,* to argue that 
the civil service was engaged in a conspiracy to protect itself against judicial 
interference in its zeal for power, it may be worth while to make a few 
observations. 

The civil service, in the first place, is not responsible for the growth of 
delegated legislation. That is the outcome of the pressure upon parlia- 





1 Crown Proceedings Committee, Report, S. 11, H. M. S. O., Cmd. 2842. 
2 Tue New DEsporisM (1929). 
3 Ibid. 
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mentary time in a legislature confronted by far more complex problems than 
was the case fifty, or even thirty, years ago. In this regard, I may note, Pro- 
fessor Allen’s appendix on legislative output in which he seeks to show that 
since Parliament passed an average of one hundred twelve acts per year, be- 
tween 1866 and 1875, and only fifty-eight acts per year between 1920 and 
1929, therefore Statutory Rules and Orders are unnecessary, is altogether 
beside the point, for the whole character of the legislation is different. 

Nor are most of the accusations brought by Professor Allen as substantial 
as he would like them to appear. On the whole, for instance, while I agree 
with him that the publication of the Inspector’s report in the Arlidge case * 
was desirable, it is important that a majority of the judges did not take that 
view for reasons which can not be dismissed without ample discussion. Much 
of his attack upon the Ministry of Health and the local authorities in what may 
be termed “ repair” cases is built upon an omission to take full account of 
the facts involved. They are almost all cases in which a local authority is 
trying to induce the owners of slum property to put it into reasonable repair. 
Only one with the experience of a Housing Committee can know what a heart- 
breaking job this is. Inquiry, inspection, warning, all precede discussion in 
the Council’s committee. If Professor Allen had sought access to the actual 
documents in one of the cases he cites, as distinct from the bare anatomy of 
the law report, he would, I think, have been impressed by the amazing 
patience of the officials he denounces before a human recalcitrance concerned 
with nothing so much as saving money at the expense of social decency. 
Parliament has conferred a jurisdiction outside the ordinary courts very 
largely because the judges, taking the view of property rights on which Pro- 
fessor Allen insists so emphatically, do not appreciate the importance of the 
social interests involved. 

Professor Allen explains that he does not want to return to the conditions 
of a laissez-faire state. But implied in all his criticism is a horror of what 
has been involved in its abandonment. There is evidence and to spare that 
few of the great social experiments of modern times could have been brought 
into being unless the departments had the powers which Parliament has con- 
ferred upon them. Long inquiry has brought no facts to light which suggest 
any serious tendency to their abuse. The methods used need to be more 
coherent and systematic; plan ought to be substituted for the present hap- 
hazard growth. But the real issue, which Professor Allen does not confront, 
is between two conceptions of the purpose of the state and the very different 
rights which attach to property when we adopt one of them. Parliament has 
been led to experiment with departmental jurisdiction because judicial review 
of social policy has been reactionary in temper and clumsy in execution. It 
has failed to appreciate the element of policy which is involved in finding the 
facts wherever quasi-judicial problems emerge. Until the courts are willing 
to look upon these issues with something of the temper which Mr. Justice 
Brandeis has brought to their examination, they are not likely to add to the 
respect in which it is desirable they should be held. 

Haroip J. LASKI. 

London School of Economics and Political Science. 





* Local Government Board v. Arlidge, [1915] A. C. 120. 
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CASES ON THE INTERPRETATION OF STATUTES. By Frederick Joseph De 
Sloovere. St. Paul: West Publishing Co. 1931. Pp. xxiii, 970. $7.00. 


It is always a question in formulating a law school curriculum what to put 
in and what to leave out. So much must be omitted that the value of a 
course for the training of the student’s mind will be a very large factor in 
determining the inclusion of a subject. Schools have been singularly slow in 
including the interpretation of statutes in the curriculum. This is partly 
due, no doubt, to inertia; the courses which have been in the curriculum for 
fifty years have been so many as to exhaust the capacity of most faculties, 
and new courses as a rule have not been added. There seems now, however, 
a tendency in some of the best schools to include the interpretation of stat- 
utes as a topic, and we have here a casebook prepared in the best tradition of 
casebook making to serve the need of such schools and of those who find that 
they are able to try the course. 

Any lawyer in practice is aware how large a part of the litigated cases have 
to do with the interpretation of statutes. Doctrines of common law, on the 
whole, are so thoroughly fixed and have been so fully interpreted as to jus- 
tify no litigation to determine the meaning and application of the law. Stat- 
utes and more statutes are always with us; and in the lack of very generally 
diffused knowledge of the principles of interpretation, any case involving the 
meaning of the statute may go to the highest court. Yet there are principles 
and rules for such interpretation well settled by decisions, capable of scien- 
tific study by a class, and yielding in their discussion training value of the 
highest quality to the minds of students. 

This book of Professor De Sloovere deals with these principles in a thor- 
ough, scholarly fashion, and arranges them for class presentation with the true 
teacher’s instinctive realization of what will go in teaching. He takes up the 
judicial function in dealing with statutes, rules which have been settled for 
interpreting statutes, principles for the application of statutes, and for the 
operation and effect of statutes. 

From the point of view of general law, the third part, entitled Interpreting 
and Applying the Statute, is most interesting. His first chapter in this part 
deals with cases where, against the direct wording of a statute, common-law 
defenses are applicable, such as the requirement of a guilty mind in crime, 
the effect of fraud in excuse, and of such defenses as contributory negligence. 
These matters, which are considered in other courses entirely apart from their 
application to statutory rights, are here used to bring out a very important 
principle not always recognized: that after all the command of a legislator 
must be circumscribed by general rules touching the application of law. 
Other chapters in this part are also covered to some extent in the course on 
torts, and other branches of law; but by presenting them here Professor 
De Sloovere is able to drive home important principles of statutory meaning 
and application. 

The cases are well chosen and well edited. They are usually dramatic and 
easy to read and understand. The editorial work is well done, as will be 
realized by anyone who has tried to put so broad a subject into this compass. 

The collection is calculated for use in a full course, two hours a week for a 
year. As the only course in which one of the two great divisions of our law 
is considered, this would seem not too great an amount of time to spend on 
the subject. 
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This book may be recommended as an instructive and teachable book on a 
subject that might well be taught in any curriculum. 
J. H. BEALE. 
Harvard Law School. 





CASES ON THE LAw oF TAXATION. By John MacArthur Maguire and Roswell 
Magill. Chicago: Commerce Clearing House, Inc. 1931. Pp. vi, 950. 
$7.00. 


Not only is familiarity with the law of taxation an important element in 
the equipment of lawyers as such, but there is also a pressing public need 
for men competent to deal with the legal problems involved in the drafting 
and administration of tax laws. The difficulties of the subject and the inter- 
relation between its many problems undoubtedly make it necessary to study 
the subject as an independent topic if the results are to be satisfactory. A 
casebook on taxation whose purpose is “to present taxation as a specialized 
art or function of the lawyer, rather than as an aspect of constitutional law, 
conflict of laws, accounting or economics ”+ could not be more timely. 

The editors are to be praised for not omitting cases on the assumption that 
they would be adequately covered in courses in constitutional law or con- 
flict of laws. It may be true that many of the cases in this book will be read 
in other courses, but it is not likely that they will be read with the same 
attention to their interrelations as they will be where put together in a 
single casebook. 

It is gratifying to learn from the introduction to the book that the pub- 
lishers are prepared to carry on a steady policy of revision. This policy is 
highly commendable for a casebook on any subject but particularly for one 
on the subject of taxation, in which the law is so much in the making. Even 
since the book left the press a short time ago several cases of first im- 
portance have been decided. Some place will have to be made by the 
editors for Kirby Lumber Co. v. United States; ? Van Huffell v. Harkelrode; * 
Hoeper v. Tax Comm.;* First Nat. Bank of Boston v. Maine; * and per- 
haps other cases® which appear in the latest advance sheets. Almost 
every problem awaits decisions to settle controversial questions of far 
reaching importance. Because of this fact the looseleaf form in which 
the book may be obtained will be very convenient. It will also not only 
make simple the publisher’s policy of revision but will make it possible for 
an instructor very easily to cut out or add cases at will and thus, on the 
splendid basis already supplied by the editors, to build up the special kind 
of casebook that best suits his own purposes. The publishers deserve great 
credit for this innovation in the form of casebooks. 





1 P. v. 

2 284 U.S. 1 (1931). 

8 52 Sup. Ct. 115 (1931). 

4 52 Sup. Ct. 120 (1931). 

5 52 Sup. Ct. 174 (1931). 

6 Phillips v. Dimes Trust & Safe Deposit Co., 284 U. S. 160 (1931) ; Cumber- 
land Coal Co. v. Board of Revision, 284 U. S. 23 (1931); Handy & Harman v. 
Burnet, 284 U. S. 136 (1931); State Tax Comm. of Miss. v. Interstate Natural 
Gas Co., 284 U. S. 41 (1931); United States v. Ryan, 284 U. S. 167 (1931); 
Iowa-Des Moines Nat. Bank v. Bennett, 52 Sup. Ct. 133 (1931). 
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The book is divided into five parts. Part I, entitled The Legitimate Pur- 
poses of Taxation, probably the most logical introductory topic, covers 
twenty-seven pages and shows at the outset the plan of presenting decisions 
on both federal and state taxation. Part II, The So-Called General Property 
Tax and Tax Administration, covers two hundred eighty-three pages and is 
divided into four chapters, which are further subdivided into sections, and 
presents among other things problems of jurisdiction, tax exemption, classifi- 
cation, collection of taxes, and taxpayer’s remedies. This part is particularly 
commendable for its arrangement of topics, its balance, and its carefully 
selected cases. Part III, Excise Taxes, although covering only one hundred 
forty-five pages, deals with some of the most exciting and involved prob- 
lems in the whole book and will, it is believed, probably consume more class 
time per page than any other part. This part presents the problems prob- 
ably as adequately as is possible in a casebook but for a complete analysis 
of them the student will undoubtedly be led to Professor Thomas Reed Pow- 
ell’s brilliant articles, cited in the footnote at the beginning of the chapter on 
Modern Excise Taxes on Business Concerns,’ in which the intricacies, incon- 
sistencies, implications, and possibilities involved in the tangle of decisions 
on this subject have been so neatly worked out. Part IV, Estate and In- 
heritance Taxes — one hundred seventy-four pages — presents in an orderly 
and interest-compelling manner the great problems in this field. Part V, In- 
come Taxes, covers three hundred. five pages and, aside from the handful of 
cases on state income taxes (the great constitutional struggles on this sub- 
ject remaining yet to be worked out), consists for the most part of federal 
income tax cases that seem to have become leading. Most of the cases on 
income taxes in Beale and Magill’s Cases on Federal Taxation have been used 
but have been supplemented by some ten or more United States Supreme 
Court cases decided since 1925 and some excellent Board of Tax Appeals 
and Court of Claims cases. The applicable statutes and Treasury Regula- 
tions are not reprinted as extensively as in Beale and Magill. The apparent 
purpose has been to reduce this material to a minimum. However, the 
selection has on the whole been carefully done. There is one problem en- 
countered by the compilers of casebooks on taxation, far less serious or totally 
absent in other fields, which arises out of the fact that the law of taxation 
is based almost entirely on statutes. Even in the parts of the subject that 
have been developed by the courts in a manner comparable to the judicial 
development of the law in other fields the reasoning of the cases almost in- 
variably is constructed around some specific provisions of a statute. As a 
consequence the study of taxation requires the student to have a consider- 
able familiarity with the statute law and it is therefore not enough to furnish 
him with a collection of cases. Familiarity with the statutes is particularly 
important with respect to federal income tax law. The editors of the present 
volume have endeavored to solve the problem by printing a small part of 
the present federal revenue act and current treasury regulations and by 
advising the student to obtain his own copy of the regulations from the 
local collectors of internal revenue and constantly to consult them in con- 
nection with the relevant case material. It would be a great convenience to 





7 P. 345. 
8 Excerpts at least from the revenue act on the important subjects of capital 
het gains, capital net losses, and net losses might have advantageously been included. 
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have extended excerpts from the revenue act and regulations at appropriate 
places in the book but the limits of economy and space hardly make it 
feasible to subject the publishers to the expense of printing material that 
quickly goes out of date. The looseleaf form will make it possible without 
much difficulty to insert typewritten or mimeographed copies of as much of 
these materials as is desired. © 

Every teacher of the subject undoubtedly has a different opinion regard- 
ing the topics that should be included and the proportionate amount of 
space that should be given each topic. The editors were faced with the un- 
desirable fact that some parts of the subject and some cases, of great im- 
portance no doubt, necessarily but unfortunately had to be omitted. One 
of the gravest problems facing the states today is that of taxing national 
banks. An understanding of this problem is extremely important for the 
entire taxing system of almost every state is involved in it. Yet this book 
hardly touches the question although it is believed that it could have been 
presented in relatively few pages. In the section on income taxes the treat- 
ment of the allocation of income in the case of businesses carried on across 
state lines does not quite suit the writer. Hans Rees’ Sons v. North Caro- 
lina ® deserves more space than the four-line paragraph following the opinion 
in Underwood Typewriter Co. v. Chamberlain..° The Hans Rees case and 
Palmolive Co. v. Conway, which is presented as a problem case, might very 
profitably have been reprinted as principal cases. Some indication of the 
possibilities involved in compound ratios or allocation formulae might well 
have been included in the problem paragraphs. It is doubtful whether the 
reference toward the close of the opinion of the court in the Bass Ale case 1” 
to People ex rel. Alpha Portland Cement Co. v. Knapp} is a sufficient pres- 
entation to a class in taxation of the question involved in that case. One 
would also expect to find some reference at least to Standard Oil Co. of In- 
diana v. Thoresen** and Standard Oil Co. of Indiana v. Wisconsin Tax 
Comm.> These suggestions, however, do not substantially detract from the 
great value of the book as a whole. 

Questions, puzzling and difficult to answer, suggested by the printed cases, 
and questions that space did not permit devoting full cases to are presented 
in the form of problem cases in the text throughout the book. The footnotes 
refer to additional cases but are particularly valuable for collecting at ap- 
propriate places extensive citations to law review material. In this way one 
has in a single volume a collection of the leading cases and references to the 
best discussions on a large number of topics. This fact should make the 
book of considerable value to practitioners as well as law schools. 


Rocer J. TRAYNOR. 
University of California 
School of Jurisprudence. 





9 283 U.S. 123 (1931). 

10 254 U.S. 113 (1920), reprinted in the casebook at 703. 

11 43 F.(2d) 226 (W. D. Wis. 1930). 

12 Bass, Ratcliff & Gretton, Ltd. v. State Tax Comm., 266 U.S. 271 (1924), re- 
printed in the casebook at 706. 

18 230 N. Y. 48, 129 N. E. 202 (1920). 

14 29 F.(2d) 708 (C. C. A. 8th, 1928). 

15 197 Wis. 630, 223 N. W. 85 (1929). 
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Fontes Juris GeENtTruMm. Ser. A, Sec. 1, Vol. I. Digest of the Decisions of 
the Permanent Court of International Justice 1922-1930. Ser. A, Sec. 2, 
Vol. I. Decisions of the German Supreme Court Relating to Interna- 
tional Law 1879-1929. By Ernst Schmitz, A. H. Feller, and B. Schenk 
Graf von Stauffenberg. Edited by Viktor Bruns. Berlin: Carl Heymanns 
Verlag. 1931. Pp. xlvi, 260; xxxii, 448. 


If the present plan does not miscarry, these volumes will serve to introduce 
what ultimately will be the most elaborate body of published source mate- 
rial for international law yet amassed. The scheme, as described by Dr. 
Bruns, calls for a series of collections: (1) a digest of decisions and awards 
of the Hague and other international tribunals; (2) the decisions of the 
highest courts of Germany, France, England, Scandinavia, Italy, Austria, 
Spain, Switzerland, and the United States, insofar as they involve questions 
of international law; (3) the texts of diplomatic documents of the more im- 
portant states from 1856 to the present time; (4) opinions and decisions of 
international organs; ? and (5) a digest of clauses in the more important 
treaties since 1800. One can not even guess the number of volumes which 
will be required to encompass this material or the time when the entire 
series will be completed. Obviously, the amount of labor involved will be 
enormous; and the difficulties of editing a work proceeding from so many 
minds would appear almost overwhelming. 

The initial fascicles leave nothing to be desired from the point of view 
of mechanical processes. The format is excellent, and apparently there has 
been careful proof reading; no easy matter where, as here, the texts are in 
three languages — German, French, and English. 

It is difficult to arrive at a just conclusion concerning the first two fascicles. 
The trilingual title* involves “ Handbuch,” “ Répertoire,” and “ Digest.” 
The use of the word “ digest ” must be taken as an approximate equivalent 
of the German and French words. Certainly the collection is not a digest 
as Anglo-American lawyers know that indispensable tool. For us, a digest 
is at its best when, rigidly excluding all dicta, it provides a succinct state- 
ment of a legal principle which will direct one to the complete opinion from 
which the statement was derived. Rather, this “ Digest ” resembles, though 
by no means closely, the Digest of Justinian, where the ipsissima verba of 
the jurists are fitted together in systematic order; apotheosis during cen- 
turies of relative juristic stagnation was the result. Perhaps, the advisory 
opinions of the Hague Court can be likened to the responsa prudentium 
— but only fancifully; clearly the opinions rendered in connection with the 
court’s judgments can not. What this Handbuch or Répertoire or Digest 
does is to take practically all that was written by all of the judges, and to 
rearrange it in accordance with a system of titles. Thus, one is given the 
words of a judge —a sentence, or a series of sentences — taken out of its 
context with no reference to the ratio decidendi. The statement may be a 
legal conclusion, a parenthetical observation, or mere obiter; it is served 





1 The editor is the learned director of the Berlin Institut fiir Auslandisches 
— Recht und Vélkerrecht, under whose auspices the collection is being 
prepared. 

2 E.g., the Council of the League of Nations and international commissions. 

8 Handbuch der Entscheidungen des Stiandigen Internationalen Gerichtshofs, 
Répertoire des Décisions de la Cour Permanente de Justice Internationale, Digest 
of the Decisions of the Permanent Court of International Justice 1922-1930. 
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up either as law, or as having the appearance of law, or as a source of law 
—one can not know which. If the statement or proposition is made by a 
judge in a dissenting opinion, it is placed in smaller type. The classifica- 
tion is that not unfamiliar to readers of manuals of international law. Many 
statements are repeated under different headings. The French and English 
texts are used as they are found in the official reports of the Court; there 
is also a German translation. The question asserts itself: of what use is 
this compilation? The answer will depend upon one’s attitude not only 
toward the World Court, but toward the nature of the judicial process as 
well, and even toward the nature of law — international law in particular. It 
is certainly a strange view of a court, even of a tribunal as exalted as that 
of The Hague, to place the sayings of its members upon such an eminence. 
This court, like any other, has a way of functioning in which individuals 
play a part. Each member makes some pregnant and many interesting ob- 
servations, but none is “ emitting law ” in all that he says in the course of an 
opinion, even though the opinion is that of the court. If, leaving aside 
bulk as an insuperable obstacle, one were to suggest a similar compilation 
of the words of the United States Supreme Court, he would be greeted with 
derision. Perhaps these comments are exceedingly ungracious in the re- 
viewer. But it is believed that a disservice is done the Hague Court, or 
indeed any institution, to give to its utterances the quality of Mosaic tables 
or sibylline leaves. The World Court’s opinion is a source of law only 
insofar as it indicates an orderly logical process from a set of facts to a 
statement of legal consequences supporting a judgment, and the court is 
less likely to fail in popular approval if its proper functions are kept in mind 
and nothing more is asked of it. 

Little space remains for consideration of the decisions of the German 
Supreme Court relating to international law. In the British Year Book 
of International Law 1931, Professor Lauterpacht has argued well against 
the old prejudice which found a gulf between Anglo-American and Conti- 
nental law. An examination of the method adopted in collecting these Ger- 
man decisions again raises one’s doubts. Only extracts from judicial opin- 
ions are selected; only the parts which have to do with international law are 
printed; the facts are omitted; one does not know what the anonymous 
case was about; hence, one can not tell what is dictum and what a part of the 
court’s reasoning. While the digest of these decisions is trilingual, the .ex- 
tracts from them are printed only in German, since translations were found 
impracticable. 

For the general plan of this series one can have nothing but admiration, 
but one is forced to wonder whether the practical value of the work so far 
accomplished justifies what seems to the reviewer a misdirected effort. 


J. S. REEVES. 
University of Michigan. 





INTERSTATE TRANSMISSION OF ELEcTRIC Power: A Stupy IN THE CONFLICT 
or STATE AND FEDERAL JurRispicTions. By Hugh Langdon Elsbree. 
Cambridge: Harvard University Press. 1931. Pp. x, 212. $2.50. 


”? 


“In very few branches of governmental activity,” according to the new 
Federal Power Commission, “is the legal or economic line of demarcation 
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between state and federal control less clearly drawn than that dealing with 
the subject of the use of water for hydroelectric development.” 1 Dr. Els- 
bree’s concern is the exploration of the doubts and confusion which, at present, 
characterize the adjudications as to state and federal control over interstate 
transmission of electric power. Like most laymen, however learned, Dr. Els- 
bree is too awed by judicial language, and does not sufficiently realize the 
dynamic process behind opinions by which even decisions often become 
absorbed and diluted in the larger historic stream. And so Dr. Elsbree sees 
more rigidities confronting a statesmanlike adjustment of the local, regional, 
and national interests in water-power development than a flexible application 
of juristic symbols necessitates. Thus, much of the author’s discussion of 
the relation of holding companies to local rates and services, and the embar- 
rassment of such holding companies to effective state regulation, must, to no 
small degree, be modified in the light of the decision rendered by the Supreme 
Court before this book was off the press. I refer, of course, to Smith v. 
Illinois Bell Tel. Co.? 

“The power industry is today,” again to quote from the Report of the 
Federal Power Commission just published, “ neither exclusively local nor ex- 
clusively national, and if complete and effective supervision is to be had it 
must be had through codperation of both local and national control.”* A 
wise allocation of power between national and state authorities and the crea- 
tion of effective modes for codperation between them, are among our most 
urgent problems. To find a single formula for such allocation or to invent the 
mode of codperation is to pursue magic. One adjustment as between states 
and nation is appropriate for taxation, another for workmen’s compensation, 
a third for railroad regulation, still another for national banks, and so on, 
and so on. And if different functions are appropriate as between the nation 
and the states in different aspects of governmental activity, equally different 
are likely to be the forms appropriate for the varying functions. And not 
only different at any time in the various fields of governmental control, but 
different from time to time in the same field. There is no royal road to 
governmental effectiveness, except trial and error. Inertia and a priori plan- 
ning are alike the enemy of wisdom. Experimentation there must be, but it 
must be compounded of critical knowledge of past experience and shrewd 
guessing about the future. The former is the task of scholarship; wise guess- 
ing is the statesman’s flair. For achieving the coérdination at which the 
Federal Power Commission is aiming, a number of proposals have been 
advanced. “ Interstate compacts, federal control with regional decentraliza- 
tion, joint boards as federal agencies, federal and state codperation with state 
commissions as federal agencies” * have been suggested, and Dr. Elsbree 
devotes a chapter to their brief consideration. 

Economists and political scientists rightly criticize law and lawyers for their 
formalism. Legal decisions, say our critics, are too often exercises in dialectic, 
and do not grow out of the soil of life. This charge finds deep sympathy in 
my breast. But an even greater dissatisfaction that I have with American 
public law decisions is the snake-like fascination that their sterile dialectic 
exercises over economists and political scientists. We lawyers are dependent 





1 ELeveNTH ANN. REP. FEDERAL POWER COMMISSION (1931) 12. 
2 282 U.S. 133 (1930). 
8 ELEVENTH ANN. REP. FEDERAL POWER COMMISSION (1931) 14. * P. 195. 
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upon these specialists for a critique of the economic, social, and political 
assumptions which so often underlie what purport to be technical legal doc- 
trines. Yet, more often than not, instead of subjecting such decisions to 
the test of economic and political fact and wisdom, the economists and 
political scientists are subdued by the materials of the law and themselves 
become legal dialecticians. Thus, what we need for the accommodation be- 
tween state and national authority over power is not a matching of decisions, 
a demonstration of contradiction and confusion between this and that utter- 
ance in this and that case, but an impressive exposition of the actualities of 
the electric power industry —the intercorporate relations, the methods of 
financing and cost accounting, the relation of power to farm, home, and 
industry. The proper methods of control can only be evolved with reference 
to such actualities. In these matters we constantly put the cart before the 
horse. We discuss constitutionality as though constitutionality had some 
meaning im vacuo. What we have a right to expect from economists and 
political scientists is an analysis of what the true governmental problems are, 
in the light of what actually goes on in the world and wholly apart from the 
technicalities of American constitutional law. Only after we have such an 
analysis is it the function of the American lawyer either to find within the 
existing body of law resources adequate to reconcile law with wisdom, or, if 
the reconciliation is impossible, to fashion new law. Until the economists 
and political scientists attend to their special tasks and we lawyers to ours 
and each has an awareness of the others’ problems, we shall continue to have 
what Alvin Johnson calls the cross-sterilization of the social disciplines. 


FELIX FRANKFURTER. 
Harvard Law School. 





Tue LAw or SURETYSHIP AND GUARANTY. By Herschel W. Arant. St. Paul: 
West Publishing Co. 1931. Pp. xii, 471. $5.00. 


The first section of this book deals with the purpose of the suretyship rela- 
tion — “ to secure a creditor or employer against loss caused by the failure of 
his debtor or employee to perform his duties.”+ That sentence epitomizes 
the plan of the entire volume. Dean Arant has given us a work in which the 
law of suretyship is examined in the light of the ends for which sureties are 
taken. It is a splendid example of the “ functional approach ” at its best. 

Naturally enough, such an approach has led the author to dissent from 
much of the received law of suretyship, originated in a court of conscience 
and developed in our courts of law during the nineteenth century supremacy 
of analytical jurisprudence. But he faithfully keeps a prefatory promise to 
draw the line sharply between his own views and the accepted doctrines of 
the courts. Thus, while his analysis of the surety’s function involves disagree- 
ment with the views that an infant’s surety is discharged on disaffirmance and 
return of consideration by the principal,? that a reservation of rights against 
the surety prevents his discharge by a release of the principal,? that a com- 
position agreement with the principal releases the surety,* that breach of 
warranty is available as a defense to the surety, if at all, only to a limited 





2. 2 3 P. 185. 
2 P. 170. 4 P. 191. 
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extent,® that actual injury is to be decisive in determining the discharge of 
the compensated surety,® that the indemnified surety is not entitled to the 
benefits generally arising from the release of security or the extension of 
time,’ one is told clearly that the courts apply these views. In other cases, 
established rules receive confirmation from a consideration of the risks prop- 
erly to be assumed by the surety in the light of the surety’s risk-bearing func- 
tion and the practices of prudently conducted business.® 

Throughout the work these are the touchstones by which decisions are 
tested. Dean Arant properly has conceived his task as involving critical 
analysis as well as accurate statement of existing rules. A book so com- 
bining exposition and theory is bound to be of inestimable value both to 
lawyers in embryo and to lawyers in esse. The chapter on the Statute of 
Frauds ® is a particularly good example of Dean Arant’s method, with em- 
phasis laid, in accordance with views which he has elsewhere expressed,!° upon 
the evils sought to be avoided by the statute rather than upon its express 
words. 

Upon one or two points the reviewer begs leave to enter a respectful dis- 
sent. On page ten Dean Arant appears to say that a guarantee of collectibil- 
ity “ should not be included in either the term suretyship or guaranty.” The 
matter contained in the supporting citation to Williston 1 does not seem to 
justify the statement and, if a surety “is a person who is liable for the pay- 
ment of another’s debt or the performance of another’s duty . . . generally 
entitled to reimbursement from the other person, who ought himself to have 
performed so that the surety could not have been required to do so,” 2? it is 
difficult to see why the guarantor of collectibility does not answer to the 
description. 

On pages three hundred twenty and three hundred twenty-one the author 
states that the surety should not be required necessarily to join the creditor 
in a suit against the principal for exoneration, urging that, if there is dispute 
as to the amount actually due, the creditor may refuse to accept a tender 
' which he claims to be inadequate and raise the question of its sufficiency when 
cited to show cause why he should not be permanently enjoined from suing 
the surety. Such a procedure requires the creditor to run the risk of com- 





5 


P. 206. 
P.. 383. 
Pp. 237, 297. 

8 See particularly pp. 153, 176, 202, 229, 241, 307. 

*¢. 2. 

10 ie: A Rationale for the Interpretation of the Statute of Frauds in Surety- 
ship Cases (1928) 12 Minn. L. REv. 716. 

11 2 ConTrRACTS (1920) 2203-04. The language to which Dean Arant has refer- 
ence seems to be: “In some American cases, also, a peculiar definition is given 
of guaranty which confines its meaning to an engagement that the principal debtor 
is solvent; but there is no propriety in popular usage or in ordinary legal usage in 
this restriction. A promise to pay if the principal debtor does not is the ordinary 
form of a guaranty. A promise to pay if the debtor is insolvent or cannot pay is a 
guarantee of collectibility.” This is not to say that the last named type of promise 
may not properly be included in the broader concepts of suretyship and of 
guaranty in general, and subsequent language in the same section indicates that 
Professor Williston believes it may be so included. At a later point he treats a 
guarantor of collectibility as a member of genus surety, species guarantor. 7d. 

1237. 
' iD’ p, 5. 
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pletely discharging the surety if he refuses a tender which the court finds to 
be of the amount due. To impose this burden upon him seems hardly in 
accord with the surety’s function of providing security. It seems much 
better to make the surety bring both the creditor and the principal into the 
exoneration suit and have the matter adjusted once for all. 

These are but minor matters, however. Dean Arant has produced by all 
odds the best American text on Suretyship. All branches of the profession 
will profit by it. 

Maurice H. MERRILL. 

University of Nebraska College of Law. 





SELECTED READINGS ON THE Law or Contracts. Compiled and edited by a 
Committee of the Association of American Law Schools.* New York: 
The MacMillan Co. 1931. Pp. xcvi, 1320. $5.00. 


For many practitioners the subject of contracts is the most important in 
the law. A large part of civil litigation involves their construction or breach; 
their drawing and interpretation constitute a considerable portion of a 
lawyer’s office practice. Therefore, every lawyer, whose business is not con- 
fined to the trial of cases growing out of crimes or torts, should be a diligent 
student of this branch of the law, and his library should contain the most 
notable works on the subject. 

We have not seen for a long time one so valuable as that now before us. 
It is common knowledge that many of the most important contributions to 
legal science are buried in the law journals. Often the articles are priceless, 
the work of men who have become deeply interested in a subject, who have 
studied the authorities with the greatest care, have thought intensely, and 
have written with brains glowing at white heat. It is in these essays that we 
find the most illuminating discussion of the reasons of the rules or of their 
unreason. The textbooks usually confine themselves to a statement of the 
law as established by the weight of judicial decisions; but in these essays 
there is frequently a penetrating analysis of fundamental principles. 

But from the ordinary judge or practitioner this splendid material is com- 
pletely hidden. The law journals are numerous. Very few lawyers bind 
them or preserve them. Only in the largest libraries will they all be found. 
Their indexing is usually unsatisfactory. Even when we have read an article 
and profited by its instruction, we can rarely lay hands upon it again. It was 
a happy idea to garner from their countless pages the most illuminating es- 
says on the branch of the law which, to the majority of us, is of most 
importance. 

To make such a selection of great value to the profession it is necessary 
that the volume should be a large one. This volume contains over thirteen 
hundred closely printed pages of unusual size, each page containing three 
times as much matter as a page of an ordinary treatise. The contents would 
fill at least three volumes if in the customary form. It is so admirably 
arranged that it constitutes almost a complete treatise on the law of con- 
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tracts; and it is so carefully indexed that the portion dealing with any sub- 
ject can readily be found. . 

First, there are six articles covering one hundred thirteen pages setting 
forth the History of Contracts. Then, there are two hundred seven pages 
by seventeen authors, treating Mutual Assent in all its forms. Next we have 
two hundred seventy-nine pages by twenty-seven writers explaining the his- 
tory and sufficiency of Consideration with a lucidity and fullness that we 
have not seen equaled. Then come three essays covering seventeen pages 
treating of Formal Contracts under seal and under the Uniform Written 
Obligations Act. Following this are eighty-eight pages in five articles de- 
voted to the rights of Third Party Beneficiaries. The law relating to the 
Assignment of Contracts is elucidated in fifteen articles covering one hun- 
dred sixty-five pages. Conditions in contracts cover one hundred one pages, 
and are treated in six essays. Impossibility of Performance is dealt with in 
eighty-four pages by seven authors. Six writers handle the subject of Antici- 
patory Repudiation in one hundred twenty-two pages. The subject of Dis- 
charge covers eighty pages, and is expounded in six essays. Professor Willis- 
ton’s monumental work on Contracts is of such importance that at the end of 
the text there are printed four illuminating reviews of it and there is one 
review of Costigan on Performance of Contracts. When it is considered 
that each of these pages contains the equivalent of three ordinary pages, it 
will be realized that we have here a perfect storehouse of thought, learning, 
and research, which few judges or practitioners can afford to ignore. 

Of course, we can not know what treasures still lie buried in the neg- 
lected pages of the law journals; but no one can read, or even carefully scan, 
this great work without realizing that it is a rich mine of information, equally 
useful to the student and the practicing lawyer. Much valuable material 
may have been omitted; but certainly all that has been included is precious; 
and the profession owes a debt of gratitude not only to the authors but to 
the editors, who have chosen the material so well and arranged it so sys- 
tematically. Most of the contributors are men whose names alone are a suf- 
ficient guaranty of excellence, and the few who are new to us have estab- 
lished their right to be included in this high company. 

GeorcE B. Rose. 

Little Rock, Ark. 





STRIKE INJUNCTIONS IN THE NEw SoutH. By Duane McCracken. Chapel 
Hill: University of North Carolina Press. 1931. Pp. xiv, 290. $3.00. 


This is not a compendium of injunctions in labor disputes, but a case his- 
tory of five recent injunctions procured in North Carolina, Tennessee, and 
Virginia. The histories give the most complete information ever published 
about any particular injunctions; not only did the author examine all the 
court records in each case, but he interviewed the local officials and many 
of the contestants as well. 





1 McGinnis v. Raleigh Typographical Union, 181 N. C. 770 (1921); Citizens 
Co. v. Asheville Typographical Union, 187 N. C. 42, 121 S. E. 31 (1924); Marion 
Mfg. Co. v. United Textile Workers, Superior Court, McDowell County, N. C. 
(1929) ; American Glanzstoff Corp. v. Miller, Chancery Court of Carter County, 
Tenn. (1929); Riverside and Dan River Cotton Mills v. Gorman, Corporation 
Court of Danville, Va. (193¢). 
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As an economist, the author is interested principally in the practical results 
of these injunctions. He gives an accurate account of the actual procedure 
and content of the court’s orders in each case, but far more attention is ac- 
corded such matters as the effect of the injunction on the outcome of the 
strike, its value in curbing violence, and the reactions it produced toward the 
court. 

Professor McCracken has no thesis, draws few conclusions, and devotes 
but a single page to remedies. On the whole, the facts found and recited 
bear out what critics of labor injunctions have been saying about them; but 
even Law and Labor, writing for an employer public, praises the study as 
“an example of thoroughness in case study of the injunction and fairness 
in handling this material.” 2 And the praise is merited. Instead of the usual 
generalities, the author offers, with no axe to grind, concrete facts as to how 
particular injunctions actually worked cut. 

This is not the last word on the subject. The practical results of injunctions 
can not be measured exactly by statistics, nor in any other manner. Whether 
a lost strike would have been won had no injunction been issued is conjec- 
tural; and this applies equally to practically every other question regarding 
the effects of injunctions. The field study method used by the author 
approaches more closely the real facts than a reading of the reported deci- 
sions Or even an examination of the entire court records. But this method 
in turn has its limitations. That participants express the opinion — in some 
of these cases long after the strike — that the injunction had no effect upon 
the final outcome does not establish the fact beyond controversy. Opinions 
and recollections are colored by interests and prejudices. Thus, despite the 
most careful checking, an element of doubt will always cloud one’s conclusions. 

This does not mean that there is no value in attempting to ascertain how 
injunctions really operate. No other aspect of the injunction problem is 
more important, and there is great need for more studies of the effects of 
particular injunctions. Such studies are not easily made and no single method 
of procedure is all sufficient. The reported decisions may well serve as 
the starting point, but in most cases they give but little information as to the 
social and economic results. Unreported cases are much more numerous 
and, from a practical point of view, often just as important. Trace of such 
unreported cases can usually be obtained most easily through the general 
newspapers and the labor and employer press, which in themselves are im- 
portant sources of information on the actual results. ‘The complete court 
records, of course, are valuable, but unless some clue to the time and the 
parties in the action is found in other sources, it is like hunting for a 
needle in a haystack to search through the court records in any jurisdiction 
for labor injunction cases. Finally, there is great value in correspondence 
and, preferably, interviews with attorneys, participants, and local officials. 

Much of the information from such sources is inexact, but in determining 
the practical effects of injunctions what the participants believe to be true 
is hardly less important than what actually happened. These beliefs can be 
ascertained and should not be ignored. One of the most significant points 
brought out in this and in all other studies of the practical effects of injunc- 
tions is the widespread belief among workingmen that the courts unfairly 
take sides with the employers. While the advantages to employers are doubt- 
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ful, there is no question of the bitter feeling injunctions provoke among 
workingmen against the courts. 

Professor McCracken’s work is a good illustration of the possibilities of 
studies of this kind. He has neglected no possible source of information 
and, while he deals only with five injunctions, his findings agree remarkably 
with those reached by the reviewer and others who have made similar 
studies. This is both a source book and a good secondary account, which 
makes up in thoroughness and accuracy what it lacks in extensiveness. 


EpwIN E. WITTE. 
Madison, Wis. 





SuRVEY OF AMERICAN FOREIGN RELATIONS 1931. Prepared under the direc- 
tion of Charles P. Howland. New Haven: Yale University Press. 1931. 
Pp. xiv, 504. $5.00. 


This volume on American foreign relations is the fourth of a series begun 
in 1928.1 It follows the plan of the other volumes by giving principal con- 
sideration to a particular phase of American foreign policy —in this case the 
relations of the United States and Mexico — following it by articles on the de- 
velopments in disarmament and post-war financial relations, principally the 
Bank for International Settlements. As a result of the treatment of American 
foreign relations by subject rather than chronologically, the editor is able to 
give the setting, political and economic, in which our foreign policy developed; 
the reader is enabled thereby to form a reasoned judgment of its fairness and 
wisdom, and to understand the delicate internal situations in the foreign 
country which influenced the position of our government, and indeed may 
have caused the difficulties from which the diplomatic intercourse arose. 

This is peculiarly true in respect to the relations between the United States 
and Mexico. The Survey brings out clearly the questions with which the 
United States government was faced as a result of the social revolution in 
Mexico, changing the Mexican point of view in relation to property, bringing 
down the semi-feudal society with the highly centralized and powerful gov- 
ernment of General Diaz and substituting in its place a society in which con- 
sideration for the small farmer and the workman had a prominent place. The 
agrarian revolution necessitated the taking of land from large estates for the 
creation of village farm communities; a new point of view toward labor 
showed itself in the complete change from the old régime, under which labor 
organizations were forbidden, to a new system under which they at first 
seemed likely to have control of the field and finally became a strong force in 
industrial life. American interests, injured by both the agricultural and the 
industrial revolutions, made their protests heard in Washington. The State 
Department made a clear distinction between the case of the industrial revo- 
lution, where property was not taken, but the loss would be the result of labor 
laws, and the agricultural, where property would actually be taken from 
Americans to donate to the Mexican villagers. In the first case there was no 
effort to interfere; in the second, after vigorous protests, a compromise was 
arrived at not satisfactory to the Americans whose property was taken, but 
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a necessary adjustment of rights of property, even of foreigners, to the chang- 
ing conditions of the social revolution. 

The oil situation was also a consequence of the revolution, though in no 
sense as profound socially as were the agrarian or industrial changes. The 
modification in the regulation of oil involved a desire on the part of the 
government to secure for Mexican nationals and for the Mexican treasury a 
larger share in the great wealth which the high prices of the war period 
brought to the owners of the wells. Owing to concentration of ownership, the 
size of the interests involved and the importance of a steady supply of oil 
from the Mexican wells at the time of the war, the oil question figures as the 
most important of the subjects of dispute between the two countries, although 
its relative importance to the revolution was far less. On the agrarian ques- 
tion, it was impossible for the Mexican government to have yielded to the 
original demands of the foreigners for full cash payment for land taken for 
dotation of villages. In the case of oil there would seem to have been no 
reason why the final solution accepted by the oil companies when they found 
that they would receive no help from the State Department in demanding 
more, and in the end accepted by the Mexican government, should not have 
been put into effect years earlier to the great mutual advantage of both parties. 
That the situation was not in fact as bad as the strong protests suggested, 
would appear from the fact that oil production increased and reached its 
height during the period when the most vigorous representations were being 
made to the Mexican government.? 

The authors have handled skillfully the hard problem of limiting their 
description of the Mexican situation to what was necessary for the under- 
standing of American policy, yet bringing out the essentials in the govern- 
mental and economic changes to enable the reader to understand the reasons, 
both for the strong position taken at times by the American government and 
the final compromises at which it arrived. The ease and clarity of the English 
in which the volume is written helps greatly its reading. One senses in the 
clarity of the exposition, a mastery of the subject, and is thankful for the 
literary art which makes it a pleasure to follow the development of American 
diplomacy in the face of a revolution. 

The reviewer recognizes the great difficulty in selecting the most significant 
material, but he thinks, nevertheless, that more attention should have been 
given to Secretary Hughes’ aid to the Obregon government at the time of 
the de la Huerta revolution without which the history of relations between 
the United States and Mexico might be very different. It is at least possible 
that his action in cutting off military supplies to the revolution and in aiding 
the government, put an end to army control in Mexico. That military revo- 
lution was put down largely by the rural guards who were in part, at least, 
armed by the weapons sent from this side of the Rio Grande. They showed 
that there was in Mexico a force which could cope with a military insurrec- 
tion. This on the military side and the interesting story which is told in the 
volume under review of the development of the labor movement to the point 





2 The authors pay a well justified tribute to the work done by the late Senator 
Morrow as ambassador in Mexico. They do not exaggerate. The transformation 
in American-Mexican relations, business and personal as well as international, which 
was worked by this one just man, is a phenomenon which political scientists as well 
as politicians and diplomats would do well to ponder. 
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where labor unions and employers make contracts between themselves and 
appear as representing public opinion, divided though it may be, before the 
Congress, show the profundity of the changes for good or for evil, which have 
taken place in our neighboring republic. 
JosepH P. CHAMBERLAIN. 
Columbia Law School. 





A TREATISE ON COMMERCIAL ARBITRATION AND Awarps. By Wesley A. 
Sturges. Kansas City: Vernon Law Book Co. 1930. Pp. x, 1082. 
$15.00. 


This is the first American treatise on the law of private arbitration which 
has appeared since the publication of Morse’s work in 1872.1 Such a treatise 
is a very necessary addition to the literature of the law. Even before the 
adoption of modern arbitration statutes in some sixteen of our leading com- 
mercial states commencing with New York in 1920—arbitration was a 
subject of much more practical importance than is generally realized, and 
Morse, of course, had long since become out of date. But by substituting a 
simple, summary procedure to enforce arbitration agreements and awards 
for the common-law rules that the arbitrator’s powers are revocable at will 
and that arbitration agreements are unenforceable, these modern statutes have 
revolutionized the law of arbitration. They have opened up an entirely new 
field of legal problems and concepts, in which there has been a deplorable 
lack of any comprehensive and intelligent guide. 

The scope and complication of Professor Sturges’ problem as a pioneer in 
this field are beyond comprehension by any who have not themselves ex- 
plored it. Covering, as he does, the law of arbitration throughout all the 
United States, he deals with statutes (in forty-six of the states), with marked 
variations in language and frequently in underlying philosophy; with a mass 
of decisions construing hundreds of distinctive provisions in these statutes; 
with an even greater number directed to common-law principles, which are 
sometimes codified in the statutes and sometimes exist independently, but 
which always underlie the statutory systems, fill in the many gaps in their 
express language, and color their construction and application; and with the 
difficulties arising out of the existence of common-law arbitration side by 
side with the statutory systems. All this material had to be compiled from 
original sources, and arranged and discussed on a plan formulated by the au- 
thor without any preéxisting guide. Admiration is compelled for his pa- 
tience, his interest, and his industry. No one can question the substantial 
value of the work. It brings together within one cover a vast number of 
statutory provisions and judicial decisions which could be available to the 
practitioner in no other way. 

Ungracious though it may be to indulge in criticism of a work to which so 
much studious labor has been devoted, it must be said that there are material 
deficiencies. 

Doubtless the first and basic deficiency is a matter of opinion — whether 
a legal treatise ought to be primarily a compendium of authorities, or whether 
it ought to present a fundamental analysis of the bases of the law, a study 
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of the soundness of its principles and their application to particular cases, and 
a guide to its further growth. A book of the latter character is more in 
accordance with the modern spirit of the law, and certainly is much the more 
valuable, particularly in such a field as that of arbitration, where current law 
is hampered by anachronistic and fallacious doctrines whose bases should be 
reéxamined and whose error may be demonstrated, and where there are 
modern statutes based upon a new philosophy the implications of which are 
not always readily apparent. Neither judges nor attorneys have the time 
and opportunity to contemplate philosophically such a new field of the law 
in its entirety, nor to acquire adequate knowledge of historical backgrounds 
and sources, or of the interrelation between principles, or of the actual prac- 
tice of arbitration. ¥et all these may be necessary to the correct decision 
of an apparently simple and limited question, and they ought to be given in 
any authoritative text. 

Professor Sturges has not given us such a book. He appears to assume an 
initial knowledge of arbitration. He neither defines his subject, examines its 
sources and its earlier history, nor considers whence came the rules and the 
principles of the older law which are so interwoven in, and so vitally affect, 
the modern system. He does not consider the actual conduct of arbitra- 
tions, the elements of practical necessity which shaped the older law and 
will shape its future growth. He gives little idea of the origin of the modern 
statutes themselves, the impetus for which came from the commercial 
world with definite aims and purposes which go far to explain the ambiguities 
and the gaps in the statutes. He gives little conception of the spirit which 
animates the statutes or the law of arbitration as a whole. He contents him- 
self largely with citation, leaving the lawyer and the judge to work out their 
own salvation where new problems arise or where old problems ought to be 
reéxamined. 

For instance, an award is rendered which is concededly defective. The 
arbitrators wish to correct it. This the law will not permit them to do. 
Even under the modern statutes, a proceeding must be brought to vacate 
the award. Then, and only then, may the court send the matter back to the 
arbitrators to make the correction. Why this circumlocution? Its origin is 
a three hundred year old dictum that an arbitrator is an agent of the parties,” 
a dictum repeated so often that it appears embedded as a principle of the law, 
and one which has led to the conclusion that the exercise of the arbitrator’s 
powers are subject to all the rules of agency, in respect to revocation or ter- 
mination of authority, compliance with the terms of the agency, and so on. 
The fact is that the arbitrator is not an agent, but that his position is sui 
generis. Sometimes the analogy of agency is helpful, but the transmutation 
of that analogy into rigid identity is an error, and the error should be demon- 
strated to prevent its further growth. 

It was held under the earlier law that agreements for appraisals or valua- 
tions under fire insurance policies, and for determinations by architects and 
engineers under construction contracts, were not agreements for arbitration. 
Hence it has been held that such agreements are denied the benefit of the 
provisions of the modern statutes for summary enforcement. Yet in testing 
the proceedings of the appraisers or the architects and the validity of their 
awards, the rules applied are those applicable to strict arbitrations. Profes- 
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sor Sturges has noticed the weaknesses of the distinctions drawn between 
these classes of cases and the ridiculous results to which they sometimes lead. 
But he has not traced the growth of these rules, showing their error and 
laying the basis for their correction. 

The original purpose of the distinction was to permit the courts to save 
a limited class of agreements from the disapproval which precedent bound 
them to apply generally to arbitrations. Now the distinction, originally 
liberal in its purpose, is invoked to restrict the beneficial effect of the modern 
statutes. An historical analysis of this phase of the law, indisputably based 
upon a misconstruction of the English decisions, might well result in a cor- 
rection of the American rule, and certainly might avoid the perpetuation of 
the error in the construction of the modern statutes. 

A second deficiency in the book is closely related to the first. The broad 
outline of the law has been lost in a “ wilderness of single instances.” There 
is a surprising volume to the law of arbitration, considering its apparently 
minor importance prior to 1920. But this law may be reduced to broad 
general principles, which in a marked and unusual degree are founded upon 
sound common sense and practical considerations. These basic principles are 
universally accepted by our courts. Whatever confusion there is has arisen 
in the application of these principles to the facts of particular cases, and from 
the tendency of the courts to state these particular applications as though 
they were enunciating broad rules. The key to the law of arbitration is a 
statement of these fundamental concepts, in the light of which individual 
decisions assume their true perspective. This is necessary for the courts and 
practicing lawyers for two reasons—so that they may determine whether 
a particular decision is of general or limited application, and so that in shap- 
ing the law to a novel situation they may start from fundamentals and not 
from a highly specialized decision with a specious similarity to the case in 
question. But Professor Sturges has put the thousands of decisions on a 
dead level, as if each were equal in importance and equally of general ap- 
plication. The picture of the law given by his book is one of a cumbersome 
and confusing set of rules, highly intricate and technical. The truth is just 
the contrary of this picture. 

This failure to stand aside and view the field as a whole, and to compare 
one decision or a statute with another and relate them to the basic frame- 
work of the law, has led to other unfortunate results. For instance, the 
author expresses grave doubt whether the Oregon statute embraces agree- 
ments to arbitrate future disputes.* He has failed to observe that the perti- 
nent section of the Oregon statute (as it existed when the book was written 
— it has since been materially amended *) was taken verbatim from the Wash- 
ington statute, which he discussed on the preceding page, and that this must 
have carried with it the construction given the statute by the Washing- 
ton courts. They have consistently held it applicable to future disputes 
agreements.® 

A further defect is the fact that the book is written entirely for the at- 
torney, in what we may call his technical capacity. It makes no pretense 





3 P. 89. 

# Ore. Laws 1931, c. 36. 

5 Van Horne v. Watrous, 10 Wash. 525, 39 Pac. 136 (1895); Zindorf Const. 
Co. v. Western Amer. Co., 27 Wash. 31, 67 Pac. 374 (1901) ; Herring-Hall-Marvin 
Safe Co. v. Purcell Safe Co., 81 Wash. 592, 142 Pac. 1153 (1914). 
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of discussing the practical side of arbitration, whether for the benefit of the 
layman or of the attorney who may be called upon to advise in connection 
with an arbitration agreement or proceeding. Experience shows that most 
attorneys are not familiar with the practical operation of arbitration. They 
are even more in need of enlightenment upon this aspect of the subject than 
upon the law. The law they may find by their own research, but there is no 
source of instruction upon practice. The value of the book has been sub- 
stantially limited by this omission. 

In summation, the author appears to have produced a book with a valu- 
able compilation of judicial and statutory references not otherwise avail- 
able, but to have made the book much less valuable than it deserved by his 
failure adequately to digest the material and to relate it to practical needs. 


KENNETH DAYTON. 


New York City. 
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BrIEF-WRITING AND Apvocacy. By Carroll G. Walter. New York: Baker, 
Voorhis & Co. i931. Pp. 248. $5.00. 


This book consists of seventeen chapters and four appendices. Of the 
latter, three are made up of extracts from briefs of Chief Judge Cardozo and 
Chief Justice Hughes, and the other is a reprint of an article published by 
former Chief Justice Von Moschzisker in the Yale Law Journal. As to sub- 
stance, the text may be characterized as reasonably good. The three chap- 
ters dealing with the sources of the law can hardly be called adequate. For 
example, Chapter 3, while containing a good description of the law reports 
of the several states, entirely ignores the English reports. Two chapters 
entitled Looking up the Law offer some helpful suggestions, but they are too 
general to be most useful. Some ninety pages are devoted to the construc- 
tion and content of the brief. They are replete with sound advice and de- 
tailed instruction. If read in conjunction with the appendices they can not 
fail to be of immense assistance to anyone seeking to present his case in ac- 
ceptable and effective form. The concluding chapter on the oral argument 
is by far the best. The style of the book is easy, but not polished. The 
author might well have profited by observing his own rules. Although he 
emphasizes the importance of clarity in sentence structure (p. 152) and ac- 
curacy in grammar (p. 153) for the brief writer, he occasionally departs 
from these tenets in his book (e.g., pp. 9, 15, 150). 


Das TSCHECHOSLOVAKISCHE NATIONALITATENRECHT. By Emil Sobata. 
Prague: Orbis Verlag. 1931. Pp. 460. 


The foundations of the present work first appeared in Czech in 1927. In 
his country, the author is well-known for his frequent contributions in this 
field. He contends that the Nationalitétenrecht consists of laws and regu- 
lations which define the relations originating from the existence of several 
nations within one state. Consequently, he excludes those legal regulations, 
such as the electoral and land reform law, which have not been passed for 
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this specific purpose. The author introduces his treatment by discussing 
the historical foundations of his thesis; he then analyzes its whole field and 
reaches the conclusion that the legal treatment of the Czechoslovak minori- 
ties is based on nationalistic as well as national conceptions. The book is a 
valuable contribution, especially for foreign observers interested in the 
troublesome problem of minorities. 


SELECTED CASES ON THE LAW oF TAXATION. By Henry Rottschaefer. Sec- 
ond edition. Chicago: Callaghan and Co. 1932. Pp. xxv, 648. $6.00. 


Professor Rottschaefer’s original edition was reviewed in (1930) 43 Harv. 
L. Rev. 843. Although the present revision comes within three years, very 
considerable alterations have been made. More than twenty of the original 
cases are deleted and some thirty-five new cases inserted. The section on 
franchise and excise taxes'remains thin, but otherwise a good variety of mate- 
rial is presented. Bibliography and footnote material have been expanded. 
The table of contents discloses rearrangement, of which the most interesting 
item is a lumping of the decisions dealing with jurisdiction to tax persons, 
property, and inheritances. Recent catastrophes suffered at the hands of the 
United States Supreme Court by time-honored practices and doctrines go far 
to justify this combination, and it may well prove its worth for teaching pur- 
poses. Professor Rottschaefer’s capability in holding down the bulk of his 
volume is again manifest. The new edition contains only fifty-four pages 
more than the old. 


A SELECTION oF CasEs ON Equity. By Sidney Earle Smith and Horace Emer- 
son Read. Toronto: Burroughs & Co. (Eastern) Limited; Calgary: Bur- 
roughs & Company, Limited. 1931. Pp. xiii, 685. 


This volume, edited by Dean Smith and Professor Read of the law school 
of Dalhousie University, is one of a series of casebooks prepared for use in 
Canadian law schools. It covers the topics of the nature of equity jurisdic- 
tion, specific performance, rescission and “ rectification” for mistake, and 
“injunctions,” i.e., equitable relief against torts. There are one hundred 
English cases, seventy-five Canadian cases, and one Irish case in the collec- 
tion. The footnotes include references to “ all related Canadian cases of any 
significance,” and to law review articles, including material in American legal 
periodicals. The editors have followed Dean Ames’ arrangement in dealing 
with specific performance, and have used a number of the same cases; in 
dealing with equitable relief against torts, they have followed Professor 
Chafee’s scheme of presenting the topic, but have been able to use a ma- 
jority of Canadian decisions. The cases reprinted are exceptionally well se- 
lected; and the book should not only fill a definite need in Canadian law 
schools, but should be very useful to American teachers of equity as a guide 
to a wealth of Canadian material not readily accessible elsewhere. 


Triat Evipence. By Austin Abbott. Fourth edition by Edmund Glueck. 
New York: Baker, Voorhis & Company. 1931. Three volumes. 
Pp. ccclxxv, 1-358; Xxv, 359-1142; xvii, 1143-1927. $30.00. 

The first edition of this work by Dr. Abbott appeared in one volume in 

1880. Subsequent editions have been by other editors; the second, in one 
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volume, and the third in three volumes, left the text practically untouched. 
Mr. Glueck has made some revision of the text, and has so added to the notes 
that about thirty thousand cases are cited. The first eleven chapters deal 
with evidence in actions by or against particular classes of parties, the next 
forty-six with evidence affecting particular causes of action, and the remain- 
ing six with evidence affecting particular defenses. These volumes have two 
distinctly valuable uses for the practitioner. They suggest to him most of 
the questions of evidence that are likely to arise in the kind of action with 
which he is concerned, and they give him a good start upon the case material. 
But they can not be safely relied upon for more. Tested by a search for 
authorities upon the admissibility of testimony of interested survivors, of 
pedigree declarations, and of evidence of illegitimacy, they were found to 
disregard minority doctrines and to pay little or no attention to the closer 
questions which have troubled both bench and bar. In a word they have a 
strictly limited field of usefulness; but within that field they are of more 
value than the usual encyclopaedic digest. 
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